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Date: 
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UNIT!:)) CTATJir; DISTRICT court 
EAETHRN DISTRICT 01-’ NEW YORK 

i 

TilOMAC A. VINC2L, GRACE VINCEL, 
NUNO TAR DO, I RUNS TARDO,' V7ILLIAM 
I3REEN, VIRGINIA BREEN, JOSEPH 
RUMMO, ROLF 1I02CER, X. D. AIELLO, 
P. AIELLO, and LIBCO CREDIT COR?., 


7A‘‘ 


I . 


«. • 



Plaintiffs 


against 




WHITE MOTOR CORPORATION and 
GLENN.F. KOMMER, 

• i • 

, . ' Defendants 

----------- - - - - x 


. Plaintiffs, by their attorneys,' KELL2RST2IN, 

/ 

i 

ROSIER & REMBAR, for their complaint allege: 

i , • 

FOR A FIRST CAUSE OF ACTION 

1. ’ Jurisdiction is founded upon diversity 

1 . ' ’ ’ • - • \ 

of citizenship pursuant to 18 U,S.C. Sec. 1332 and upon the 

• • ; 

\ 

Automobile Dealers' Franchise Act (commonly known as the 
Dealers' Day in Court Act), 15 U.S.C. Secs. 1221-1225 (1855). 

2. At all times hereinafter mentioned 
plaintiffs or their predecessors in interest were share¬ 
holder of Long Island Diamond Reo TrucH Co., Inc. (here¬ 
after "L. I. REO"), a.New York Corporation, owning 100% of 

- , • 

the outstanding shares of stock of L. I. REO. . 

• • 

3. There*are presently 112.19 outstanding 

shares of L. I. REO of which 54.19 are shares of Class A 

(voting) stock and 58 are shares of.Class B (non-voting) 

i ' 

stock. All these shares are owned by the plaintiffs as? 

• ’ ■)' 


Hows 










Thomas A. Vinccl 
Grace Vinccl .... 

Nuno. Tardo . 

Irene Tardo .... 
William Dreen .. 
Virginia Dreen . 
Joseph Ruiruno ... 
Rolf iloeger .... 
M.C. Aiello & 

P. Aigllo . 

Lirco Credit Corp 





















) 


■N 



. . . ~ 9A > 

through its officer.';, employees, and agents transact.'. 


business in the State of New York and derives substantial 


revenue nom *chc sale of ^‘oode m the State of Nuw York* 


7. Upon information and belief, at ail timer 


hereinafter mentioned the defendant GLENN F. K0MM2R (here¬ 


after- "X0MX2R") wee an executive employee of WHITE MOTOR. 


Upon information and belief at all times hereinafter men tic.-. 


after its creation in the Spring of 1967 XGMM2R was Trousur 


Of the DIAMOND REO DIVISION of THE WHITE MOTOR CORPORATION 


(hereafter "DIAMOND REO DIVISION") . 


G. At all times hereinafter mentioned sub¬ 


sequent to November 23, 1966 defendant XOMMER was the perse.-. 


designated by defendant WHITE MOTOR as Trustee pursuant to 1 


a voting trust agreement between the defendant KOMMER, L. I, 


REO, and the shareholders‘of L. I. REO and its affiliated 


corporations. 


9. In or. about June 1957, defendant WHITS 


MOTOR acquired substantially all the assets of REO MOTORS, 


INC., a manufacturer of trucks whose principal plant was 


located at Lansing, Michigan. 


10. In or about April 1958, defendant WHITS 


MOTOR acquired the inventories and other assets, of DIAMOND T 


MOTOR TRUCK CO., a manufacturer of trucks. 


11. Thereafter, defendant WHITE MOTOR operated 


three principal truck divisions as follows: WHITE TRUCK 


DIVISION at Cleveland, Ohio; REO MOTOR TRUCK DIVISION at 


Lansing, Michigan; and DIAMOND T. MOTOR TRUCK DIVISION a". 


Lansing, Michigan, all engaged in the manufacture of crudes 


for calc in the United States, including the Stato of New 


York, and foreign countries. 











I 


10 A 

-12. During.the Spring of 1967, defendant 
WHITE KOTOR cor.Tbir.cd uho Kb0 KOTOR TRUCK and DIAMOND T. 

MOTOR TRUCK into the DIAMOND REO DIVISION .which it continues ^ 

. .1 

to operate at Lansing, Michigan. ' 1 

•13.^ At all times hereinafter mentioned from 
and after 1959, L. I. REO, ar.d its predecessor, were dealers 

I 

in REO trucks and parts under successive franchise agree¬ 
ments entered into with defendant WHITE MOTOR. When the REO ! 
KOTOR TRUCK and DIAMOND T. MOTOR v TRUCK divisions of WHITE 
KOTOR combined, L. I. R20 became the dealer in DIAMOND REO 
trucks and parts under franchise from WHITE MOTOR for the 
Counties of Queens, Nassau and Suffolk. 

14„ Beginning in or about November 1966 
defendants WHITE MOTOR and KOMMER planned and qonspired to 
acquire domination and control over L. I. REO and its fin¬ 
ancial affairs, to destroy the working capital of L. I. REO, 

to acquire the assets of L. I. REO^ to drive L. I. REO out 

• • • 

of businoss, and to injure L. I. REO's shareholders. 1 

15. .Or. or about November 23, 1966, pursuant to 
said plan and conspiracy, defendant WHITE MOTOR required 

L. I. REO, and plaintiffs THOMAS A. VINCEL, NUNO "ARDO and 
WILLIfiM .JRZEN, the major shareholders of L. I. REO, to enter 
into a Financing Agreement (annexed as Exhibit A). 

16. The Financing Agreement of November 23,1966., 


► 

V 


required plaintiffs THOMAS A. VINCEL, KUXO TAEDO and WILLIAM ; 

BREEN, the major holders of the voting stock of L. I. REO anc 

* • 

of its affiliated corporations, to deposit their shares in 
a Voting Trust of which the Trustee would bo a person 

I 

designated by defendant WHITE MOTOR, to wit, defendant KCMMZE• 


y 






) 


11A 


Y 


—• -A. A./1 

Caid Financing Agreement required L. I. 1V.I0 to execute a 
five-year note to defendant wan'd MOTOR, required plaintif; 
THOMAS A. VINCEL to guarantee the note personally, and re¬ 
quired plaintiffs THOMAS A. VINCEL, NUNO TARDO and K*LL*.u. 
BREEN to agree that they and members of their families v/otl 
not, while L. I. RE0 was indebted to WHITE MOTOR, engage i.-. 
any business competitive with the business of L. I. Raw or 
of its affiliated corporations. 

17. .Defendant,WHITS MOTOR, pursuant to said 
plan and conspiracy, required the holders of a^.1 the stcc.: 
of L. I. REO and its affiliated corporations to enter into 
Voting Trust Agreement with defendant KOMMER dated December 
1966 (annexed as Exhibit B), and pursuant to said agrcosier. - 

plaintiffs THOMAS A. VINCEL, NUNO TARDO and WILLIAM 3Rr.aM 

*• 

deposited their shares of stock in L. X. REO and in the 
affiliated corporations with defendant KOMMER, as Trustee. 

. 18. Tho Voting Trust Agreement of December 2S 
1966 (hereafter “the Voting Trust Agreement") provided that 
it was to be governed by and construed in accordance with 
the laws of the State of New York. Upon information and 
belief the shares deposited with defendant KOMMER as Trusts 

■* t 

were kept by him in the Stato of New Yo^k. 

19. The Voting Trust Agreement contained tr.c 
following provision for the appointment of a General Manag 

of L. I. REO by tho Trustee: 

"It ic understood and agreed that tac 
! Trustee may cause L. I. Rco’s Board of 
Directors to appoint a person acceptable 
-..'to him to act as L. X. Rco's General 
Manager, whoso salary shall be paid oy 
tho Trustee ..." 


5 
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20. Thereafter, as a result of mooting- in 
the State of New York defendant KQKXKU selected SAMUEL 
ANTELIS (hereafter "ANTELIS"), a resident of New York, to be 
General Manager, of L. I. REO and x acquired the directors of 

L. I. REO to appoint him as General Manager. The Board of 

\ 

Directors of L. I. Rco thereupon adopted a resolution pro¬ 
viding in part: 


"RESOLVED that Mr. Samuel Antclis of 
172-20 133rd Avenue, Jamaica, New York, 
be and he hereby is appointed General 
Manager of this Corporation, to servo at 
the pleasure of G. F. Kommer, voting 
Trustee ..." v 


21. ANTELIS served as General Manager of 
L. I. REO at the pleasure of defendants WHITE MOTOR and 
KOMMER and under their direction and supervision, and acted 
at all times as the agent and employee of defendants WHITE 
MOTOR and KOMMER. " 

22. By reason of the foregoing defendants WHITE 


MOTOR and KOMMSR dominated and controlled L. I. REO and its 

< I 


financaa^. afrarrs. 


23. All monies realized from the sale of 

* 

trucks and truck parts, and all other income realized by 
L. I. REO, were turned over by L. I. REO's officers ana 
employees tc the control of ANTELIS, and the applica-^o.. o~ 
said monies was in the exclusive control of ANTELIS. 

24. L. I. REO, its officers and shareholders, 
relied upon defendants WHITE MOTOR and XCMMER to conduct the j 
financial affairs of L. I. REO in good faith and in the best j 
interests of L. I. REO, all of its creditors and its share¬ 


holders. 


- 6 - 
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25. Defendants WHITE MOTOR and KOMMER diet not 


act in good faith and in tho best interests of L. I. REO, 

l . .. • . • • 

its creditors and stockholders, in the conduct of the 

* • 

financial affairs of L. I. REO but conducted their, and caused 

• . .. • ’ 

7.WTELIS to .conduct them in a manner designed to effectuate 

* * . • 

^ * • « • 

the plan and conspiracy referred to in paragraph 14 of this 

complaint and to enable defendant WHITE MOTOR to claim at 

* 

• 4 • 

will that L. I. REO had breached its agreements with defend¬ 


ant WHITE MOTOR. 




' 26. Defendant WHITE MOTOR, with the active 

% 

• • * • 

assistance of defendant XGMMER and with the.intent and pur- 

. 

pose to effectuate the aforesaid plan and conspiracy, to 

• • • • 

evade the contractual and franchise obligations of defendant 

WHITE MOTOR to L. I. REO and the trust obligations i of 

” • % \ • 

defendants WHITE MOTOR and XOMMER to the plaintiffs, to 

: « 

destroy the business of L. I. REO, and to cause injury to 
plaintiffs, determined• ;.o and did claim that its own acts 
and those of its agents (defendant KOMMER and ANTELIS) in 
the conduct of the financial affairs of L. I. REO constituted 

. . - t • 

breaches by L. I. REO of its agreements with defendant .* 


WHITE MOTOR. 


• • • 27. Using the alleged breaches as a pretext, 

•• 

defendant WHITE MOTOR, with the active assistance and part-' 
icipation of defendant KCMMER, declared L. Z. REO to be in 
default under its agreements with defendant WHITE MOTOR, 
demanded possession, of and seized all trucks and parts 

owned and possessed by L. I. REO, demanded full payment of 

• * • 

monies allegedly -owing to WHITE MOTOR, and took steps to 

• • • • « , 
enforce said unwarranted demands, as a result of which 
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L. I. RLO was forced.to cloco its dooru and discontinue its 


business. 


20. Prior thereto L. I. REO was one of the 


largest dealers in DIAMOND R20 trucks and had made sales of 
approximately $12,000,000 under the franchises from WHITE 
KOTOR. L. I. REO's sales aggregated $2,710,131 during the 
fiscal year ending September 30, 1955, $2,961,625 during 
the fiscal year ended September 30, 1966, and were approach¬ 
ing a record during the fiscal .year 1967. L. I. REO’s 
operations wore profitable and its prospects excellent. 

i • 

29. In reliance upon its franchises from 

0 

defendant WHITE KGiOR and its contractual arrangements with 

• • 

defendants WHITE KOTOR and KOKMZR, L. I. REO and its 

affiliated corporations purchased vehicles and parts and made 

« 

substantial capital investments for the purpose of increasing 

• • 

• • • 
the sales volume and potential of L. I. REO, plaintiffs 

THOMAS A. VINCZL, HUNO TARZO and WILLIAM 3REZN devoted their 

talents and an extraordinary amount of time and effort to 

the building of a valuable distributorship of defendant WHITE 

KOTOR’s trucks. • 

30. As a result of the aforesaid acts of 

defendants WHITE KOTOR and KCMKZR which constituted willful 

misfeasance and gross negligence . s those terras arc used in 

the Voting Trust Agreement, L. I. REO was unable to fill 

orders on hand for new trucks and parts and to continue 
• • 

negotiations for the future sale of trucks and parts, its 
working capital ar.d its good will were destroyed,and L. I. 

REO was forced into bankruptcy and out of business. 

31. As holders of 10G7i of the stock of L. I. 


REO, plaintiffs have been directly damaged by the dcstruceic* 


t 
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fnil bankruptcy of L. I. liEO carriod ouc by do fondant., 

t 

KOTOR and KOHXKU. ' .... 

. • • • 

• 32. 51 jc agrocv.ic.nts referred to in paragraphs 

15 through 19 of this complaint were prepared in the State 

of New York as a rcault of meetings bctv/ccn the parties, 

including defendant KOKKEB. Following the execution of the 

agreements, defendant .KOXKER. ar.d his agents engaged in 

numerous activities in the State of New York relative to 

the agreements and to the conduct of the financial affairs 
. • * • . • . • 
of L. X. R20. . . 

V. % 

• -V 

33. The foregoing acts.of the defendants were 

in breach of the contractual relationship existing between 

the plaintiffs or their predecessors in interest and the 

• • • • 

defendants. ' 

34. By reason of the foregoing plaintiffs 
• • 

have been damaged in the sum of $3,000,000. 


FOR A SECOND CAUSE OF ACTION 

35. Plaintiffs repeat and reallege each and 

• • • 

every allegation contained in paragraphs 1 through 32 of 
this complaint as though fully set forth herein. 

36. Defendants WHITE MOTOR'and KOMKER assumed 
fiduciary obligations to the shareholders of L. I. R20, to 
act in the best, interests of L. I. RE0 and its shareholders 

in the control and management of L. I. REO and its financia 

• • • *> 

affairs. • ’ .. 

37. ^ftcr obtaining domination, control and 

management of L. I. R20 ar.d its financial affairs, defender. 

• • 

• • • 

WHITE KOTOR and SOMMER breached their said fiduciary oblig¬ 
ations; acted "in their own selfish interests and in bad fai 



- 16A 

acted deliberately against the interests of L. X. REO and 
its shareholders; subordinated the interest;; of L. I. REO 
and its shareholders to their own interests; and engaged in 
acts detrimental and prejudicial to the shareholders of 
L. X. REO, that constituted willful misfeasance ant gross 
negligence. 

30. ’By reason of the foregoing, plaintiffs 
have been damaged in the sum of $3,000,000. 

FOR A THIRD CAUSE OP ACTION 

39. Plaintiffs re; it and reallege each and 
every allegation contained in paragraphs 1 through 32 of 
this complaint as though fully set forth herein. 

40. The shareholders of L. I. REO,and L. X. 

REO, entered into said agreements as a result of intimidation 
duress and coercion on the part of defendants WHITE MOTOR and 
KOMMER in that defendants WHITE MOTOR and KCMMER threatened 
to cancel the franchise of L. I. REO, put L. I. REC out of 
business, and cause criminal proceedings to be brought agains 
L. I. REO's officers unless the agreements were executed; 
and said agreements would not have been executed by L. X. 

REO, orby its shareholders, had it not been for such intim¬ 
idation, duress, and coercion. 

41. The said agreements were extremely oner¬ 
ous in their terms and were designed by defendants WHITE 
MOTOR and KOMMER to enable them to acquire domination and 
control over L. X. REO and its. financial affairs; to destroy 
the worhing capital and acquire the assets of L. I. REO; to 
drive L. X. REO out of business, and to injure L. I. REO's 
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shareholders. 
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, 42. Jiy reason of the foregoing, plaintiffs 


• • I 


have been damaged in the cum of $ 3 , 000 , 000 ..*. 

43 . The foregoing acts of the defendants were 
willful and malicious and dene with intent to injure and 
ham L. I. REO’s shareholders. Plaintiffs have been further 
damaged in the sum of $ 3 , 000 , 000 . 


FOR A FOURTH C.AUSS OF ACT TON 

i* 


• , . % 

44 . Plaintiffs repeat and reallege each and 

✓ 

every allegation contained in paragraphs 1 througn 32, 

• * • • 
paragraphs 35 and 37, and paragraphs 40 and 41 of this 

\ 

complaint as though fully set forth herein. 

45. Upon information and. belief defendants 

WHITE KOTOR and KOKXER, officers of WHITE KOTOR, the WHITE 

KOTOR TRUCK DIVISION, REO KOTOR TRUCK DIVISION and DIAMOND T. 

KOTOR TRUCK DIVISION of WHITS KOTOR, and officials of said 

divisions, entered into a conspiracy in or about 1966 to 

combine WHITE MOTOR'S major track divisions and to drive out , 

of business the largest dealers, including L. I. REO, selling^ 

only DIAKOND T.' or REO or DIAKOND Rlfr trucks, so as wO 

circumvent WHITE KOTOR's contractual obligations and francais 

commitments to them, thereby benefiting defendant WHITE 
, * 

MOTOR and distributors of WHITE KOTOR tracks. 

46. Upon information and belief, pursuant to 

said conspiracy, during and niter the year 1966: 

• ' (a) Defendant WHITE KOTOR’s REO KOTOR 

TRUCK DIVISION and its DIAKOND T. KOTOR TRUCK DIVISION were 
combined and the separate manufacture of DIAKOND T. trucks 




* 







and KUO truc/ k j was discontinued. 1^1 A 

(b) Defendant WHITE MOTOR and its co- 
conopiratora offered and arc offering the sale of trucks 
and parts manufactured at the DIAMOND KUO DIVISION at 
Lancing, Michigan, under the WHITE MOTOR label through 
WHITE MOTOR branches and to dealers under franchise from 
WHITE MOTOR'S WHITE MOTOR TRUCK DIVISION. 

(c) Defendant WHITE MOTOR and its co- 
conspirators sold and are selling R20 trucks and DIAMOND REO j 
trucks to certain customers at prices lower’than its prices 
to REO and DIAMOND REO dealers. 

(d) Defendant WHITE MOTOR and its co¬ 
conspirators sold and are selling REO truck parts and DIAMOND 
REO truck parts to WHITE MOTOR dealers at the same prices 
charged to REO and DIAMOND REO dealers, while charging REO 
and DIAMOND REO dealers higher prices for WHITE MOTOR truck 
parts than the prices charged to WHITE MOTOR dealers. 

(o) Defendant WHITE MOTOR and its co- 

I 

. conspirators gave and are giving to WHITE MOTOR branches 
and dealers detailed information on sales of trucks by REO 
and DIAMOND REO dealers in order to enable the WHITE MOTOR 
branches and dealers to take away from the REO and DIAMOND 
ReO dealers the parts business on trucks sold by the REO 
and DIAMOND REO dealers, and without giving comparable 
information to REO and DIAMOND REO dealers on sales of 
trucks by WHITE MOTOR branches and dealers. 

(f' Up to the time that defendants WHITE 
MOTOR and KQMMER drove L. I. REO out of business, L. I. reo 
was one of the REO and DIAMOND REO dealers deprived of 


X’ 


s> 
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Wnci. ar.,1 Injured * con, P U-.,cy 

oi'doftotant WHITE KOVOX and its co-conspirators. 

(g) 3 y means of intimidation, duress and j 

i- -inra^raoh <0 of this coraplair.fc. and 
coercion as ullcg-c. A ** P** 1- •* * : 

for the purposes of the aforesaid conspiracy, defendants 

WHXSE MOTOR and K»K» required L. I. «*> *«* its 6 ^‘ 

, T T r^O’s affiliated corporations and their 
holders, and L. I. TwO - 

* . . .. _ -.-v-.rvt’s and commr tm c n *- s 

shareholders to or.tet- into too agro»..«.n..a one 

-ic ^Vyr'jch 19 of this complaint, 
alleged in paragrapn la uhroagn 

(h) Defendants WKITS MOTOR and XCKMER 
* - • « r t reo in the a\annor alleged .n 

dominated and controlled L. I. R^O in u. 
paragraphs 14 through 23 of this complaint, 
j (i) Defendants WHITE KOTOX and KOJKEX 

exorcised their control of L. I."*EO in the manner alleged 
in paragraphs .25 through 27 and paragraphs 39. 37. 40, 41 

and 43 of this complaint. 

(j) As a result of this conspiracy and 

^. r T EDO was forced into bankruptcy 
unfair compcuiwion, 

and driven out of business, its wording capital was destroyed 
and its assets wore seised by WHITE.P.OTO* and plaintiffs wc.e 


injured. 


„„ 0 r ,.y c foregoing, plaintiffs 
47. By reason o* w,.e w* u 


have been damaged in the sum of 53 . 000 . 000 . 

43. The foregoing sets of the defendants wore 

willful and malicious and dona with intent to injure and 

. •ri-* n^iffs have been further damaged 

harm the olaintirfs. « 

in the sum of $ 3 , 000 , 000 . 

I . . gf,T> a F7T^ C?x: SR 07 ACT7021 

I 49 . Plaintiffs repeat and reallege each and 


every allegation contained in paragraph's 1 through 32. 









> 


/ 


) 


S) 
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paragraphs 36 anc. 37, pa r agraphs 40 and 41, and paragr e ph;; 

45 and 46 of this complaint as though fully set forth herein, 

50. The defendants failed to act in a 
• • 

fair and equitable .tanner toward L. I. REO and its share¬ 
holders and coerced and intimidated L. I. REO and its share¬ 
holders and cancolicd the aforementioned franchise of L. X. 
REO to the damage of L. I. REO and the plaintiffs in viol— 
or cnc AuLO.uOji*c Deaxers* franchise Act, Id u .S.C. 
Secs. 1221-1225. • 

51. As a result of the aforesaid the plaintiffs 
have been damaged in the sum of $3,000,000. 

52. As a result of the aforesaid violation of 
the Automobile Dealers' Eranchise Act the plaintiffs havr 
incurred and will incur legal expenses in the sum of $100,G0c| 


FOR A SIXTH CAUSE C? ACTION 


53. Plaintiffs repeat and reallege each and 

t 

every allegation contained in paragraphs 1 through 32, 
paragraphs 36 and 37, paragraphs 40 and 41, paragraphs 45 and 
46, and paragraph 50 of this complaint as though fully set 
forth herein. 

* 

54. The defendants terminated the dealer 
franchise running from defendant WHITE MOTOR to L. I. REO 
and terminated defendants' other agreements with L. I. REG 

< 

and its shareholders without cause, to the damage of L. I. j 

REO and the olair.tiffs and in violation of Sec. 197 of the 

.* 

General Business Law of the State of Mew York. 
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S^. As a r Dim It or tho aforesaid plaintiffs 
havo bean damaged in the au:r. of $3,000,000. 

WHEREFORE, plaintiffs demand judgment against 
the defendants in the sum of $3,000,000 on the first cause 
of action; in the cum of $3,000,000 on the second causa of 
action; in tho cum of $3,000,000 on the third cause of 
action with an additional $3,000,000 as punitive damages on 
said cause of action; in the sum of $3,000,000 on the fourth 
cause of action with an additional $3,000,000 as punitive 
damages on said cause of action; in the sum of $3,000,000 
on the fifth cause of action with an additional $100,000 for 
legal expenses on said cause of action; and in the sum of 
$3,000,000 on tho sixth cause of action; together with 
costs and disbursements. • • 

HELLERSTEIN, ROSIER a REM3AR 
• Attorneys for Plaintiffs 

19 West 44th Street 

. . New York, New York 1003S 

' by: ,r/ Wr&t, -f /jsl/)^' r 

■ ■ ■ / 










STATE OF NEW YOllK ) on: _ 22A 

COUNTY OF NEW YORK ) 

THOMAS A. VINCEL, being duly oworn, deposes 
and cays that deponent is one of the plaintiffs in the 
within action; that deponent has read tho foregoing 
complaint and knows the contents thereof; that the same 
are true to deponent's own knowledge, except as to the 
matters therein stated to be alleged on information and 
belief, and that as to those matters deponent believes 
them to bo'true. 
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as of . 

AGREEMENT mad it/this 23rd day of November, 

1966 by and .between WHITE MOTOR CORPORATION, an Ohio 

corporation, having its principal place of business at 

/ 

100 Erieview Plaza, Cleveland, Ohio ("White" hereinafter) 

4 * i 

LONG ISLAND REO TRUCK CO., INC., a New York corporation,' 

having its principal place of business at 47-19 69th * ' 

« 

Street, Woodside, New York ("L.I. Reo" hereinafter), 

THOMAS A. VINCEL, NUNO TARDO, and WILLIAM E. BREEN, share¬ 
holders of L. I. Reo (hereinafter collectively referred 
to as "Shareholders"), 

WHEREAS, L.I. Reo has for some time been a 
dealer in trucks manufactured by White's Lansing Division 
and has been White's only such dealer in Queens, Nassau 
and Suffolk Counties, New York pursuant to the agreement 
annexed as Exhibit "A"; and * . 

s' 

WHEREAS, L.I. Reo has in the past financed 
its purchases of new and used trucks by using the facilities 
of Universal C.I.T. Credit Corporation ("C.I'.T." herein¬ 
after) pursuant to the documents annexed as Exhibit "B"; and 

WHEREAS, on December 27, 1962, White agreed to 
purchase such of L.I. Reo's "obligations" to C.I.T. in con- 
* nectioh with such financing as were not met when due pursuant 
to the agreement annexed as Exhibit ’C.": and • 













. WHEREAS, C.I.-T., pursuant to White's aforesaid 
agreement, has demanded that White purchase from C.I.T. 
all of L.I. Reo's "obligations" to C.I.T., and White has 
agreed to purchase such obligations; and . 


WHEREAS, the terms of said obligations provide 
that L.I. Reo's "obligations" are accelerated if there is 
a default; and .L.I. Reo is indebted co Waite, as purchaser' 
.from C.I.T.,-in the amount of approximately $94,248.7S, less 
a 'credit due L.I. Reo of $4,080.58; and ’ ' 


WH&R-AS, L.I, Reo rs also indebted to White on 


an open parts account in the amount of $ 105,669.37 as 
of •* Novembe 23 , 1966; and 


WHEREAS, L.I. Reo and Shareholders have requested 
that White forebear from presently demanding payment as the 
purchaser of L.I. Reo's obligations to C.I.T. and on the 


'open parts account, 


LOW, ThERaFORa, it is agreed by and between the 
parties as follows: ' ’ • •- . 


1. Mutual Release : White hereby releases and 

forever discharges L.I. Reo, the Shareholders and all 


or the other shareholders who execute a release to Wnite 


at the foot of this agreement, their successors and assigns, 
and L.I. Reo and the Shareholders hereby release and for¬ 
ever .discharge White, its Divisions, successors and assigns. 


4 • 
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from all manner of actions, causes of action, claims and 
demands whatsoever, which against the other it ever had, 
now has, or which they or their successors hereafter' can, 
or which they may have, for, upon, or by reason of any 
matter, cause or thing whatsoever to this date, except 
that this release shall not apply to the duties and 
d>ligations contained in and collateral to this Agreement 
and to a certain note dated October 28, 1965 • • 

from L. I. Reo to White originally in the sum of 

. ' . • • » 1 

'$54,520.43 on which there is -v^waie the sum of. 

$ 18,180.00 as of November 23, 1966. 

Shareholders agree, to use their best effort 
to cause all of the other shareholders of L.I. Reo to 
execute, at the foot of this Agreement, a similar release 
to White, in exchange for the similar release to them 
contained in paragraph 1, above; provided, however, it 
is agreed that this Agreement shall not become effective 
until said release is so executed by at least 907. of .all 
of the Shareholders of L.I. Reo holding any class of 
L.I. Reo stock. , • 

'In the event 1007. of the shareholders of 
any class of stock of L.I. Reo do not execute the release 
at the foot of this Agreement, L.I. Reo hereby agrees to 


indemnify and hold White, its survivors, successors and 
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assigns, harmless from any judgments which may be • • , 

entered against White in any action commenced against 
White arising out of any causes of action or claims or 
demands against White, including the payment to White o^ 

^its reasonable attorneys fees and costs incurred in ».ne 
defense of any such action or proceeding. 

• ‘ l . • * • 

j ' 2. C.I.T. Obligations : ' White represents 

that it has purchased from C.I.T., pursuant to its agree¬ 
ment of December 27, 1962, certain of L.I. Reo s ^ 

to C.I.T. in connection with the wholesale i mane mg pf i>.s 
purchases of new and used trucks. L.I. Rco agrees that 
White has all of the rights C.I.T. had as holder o: sard 
obligations and agrees that it will make no claim or demand 

against White. L.I. Rco represents 

its ’ . . , • 

•that as of the date of •iS're* execution of tms Agreement, tn.e , 

vehicles listed in Exhibit "D" annexed hereto are encumbered 

by'chattel mortgages and trust receipts held by White as 

' assignee of C.I.T. in connection with their financing in 

the amounts and on the dates therein sec forth and that 

L.I. Reo has not sold or otherwise transferred•the vehicles 

and has received down payments, deposits or other monies 

from retail purchasers of said vehicles in the amounts 

• therein set forth. 

• 3 . Agreement To Establish Voting Trust : 
Shareholders agree that they will, simultaneously with the 
execution of this Agreement, execute an agreement causing 
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to be placed in a voting trust all of the shares of 

voting stock owned by themselves and their families, 

including spouses, parents, children, brothers and 

sisters in the following corporations: 

% ' , ’ ' * ’ • 

'L.I. Reo Truck'Co., Inc.. ' •' 

.• * Lirco Enterprises, Inc. • • *' 

. " Lirco Credit Corp. • *. •' ' * 

• “. Trojan Servicing Corp. • 

. . . • '• Lirco Truck Leasing Corp. 

It is agreed that the Trustee under, said 
voting trust agreement shall be a person designated by 
White, to wit, Glenn Kommer of Lansing, Michigan. It is' 
further agreed that the voting trust agreement shall 
terminate on the date when L.I. Reo has fully paid the n<te 
described in Paragraph 5 below, the note described in 
Paragraph 6 below, and has satisfied all of its obligations 

to White as assignee from C.I.T. referred to in Paragraph 2 
above. . • 

• ’ • * c expressly understood and agreed that 

persons holding at least 907. of any clas of stock in 
any of the aforesaid corporations must consent to and 
approve the establishment of the voting trust contemplated 
by this paragraph. In the event persons so holding 907. 
of the stock of any class in any of the corporations 
involved in the voting trust agreement refuses to consent 
in writing to the establishment of the voting trust. White 
may, at its option, declare this Agreement to be null and 
void a^ 3£n_cio and shall so notify L.I. Reo and the 
Shareholders in writing. . . 1 








. ' ^• Capital Loan : Ti\ the event L.I. Reo is 

able to obtain a working capital loan of $50,000 and in ’ ‘ • 

the event that one of the conditions of said loan is that j 

a majority of the voting stock of Lirco Enterprises, Inc. 
be used as collateral and be placed in a voting trust to be ^ 
controlled by said financial institution, then White agrees 
to cause to be released from the voting trust to be es¬ 
tablished pursuant to Paragraph 3 above so much of the 
voting stock of Lirco Enterprises, Inc.- required by said 
lender; provided, however, that prior thereto Lirco Entfr- ! 
prises, Inc. has agreed, in writing, to reduce the total 
rent paid by.L.I. Reo to Lirco Enterprises, Inc. .under 
leases covering properties in Woodside and Happaugue, New 
York to a maximum aggregate rental on all such properties ' 
of $3,000 per month for a period equal to the term of the 
Voting Trust, and subject to any increases in taxes and 
assessments pursuant to the terms of said leases. 

. . Said loan shall not be consummated by L.I. Reo 

unless all instruments to be executed in connection therewith 
have been submitted to White or its counsel for approval 
and said instruments and the terms of said loan have been 
approved by White or its counsel, in writing. • 

• ■ 5 . Present Outstanding Note and Return of 

-Parts : L.I. Reo acknowledges that on October 28,. 19 65 

it executed in favor of White a note in the sum of 

' .'•> ; ’■'‘i ; ‘S ' . . 

• * . v • * • ’ * » '• V * \i • , .. t 1 . ~ * 
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$ 54,520.43 upon which there has been paid to date (11/2.' 

/ • 

the sum of $36,340.43 , leaving a balance due under 

said note of $ 18,180.00 . Said note shall remain in 

full force and effect and payments shall continue to be • 
made by L.I. Reo in the amount of $3,030.00 per month 
until the note is fully paid. In connection with the 
payment of the note, L.I. Reo agrees to return to White's 
Lansing Division approximately $20,000.of current excess, 
parts,* the acceptance of such returns shall be subject 
to White's approval. As said parts are received by • 
White's Lansing Division, the amount of the credit as 
mutually agreed by White and L.I. Reo for each said 
part accepted shall be applied to reduce the last payment 
due under said note, etc. , • , 

•. 6. New Not e: L.I. Reo will, simultaneous 

with the execution of this Agreement, execute its note, 
which Thomas A. Vincel agrees he shall personally guarantee, 
in the amount of $ 195,837.50 , representing the amount 

of its present open parts account of $ 105,669.37 and 
$90,168.20 representing the amount of its present 

unpaid obligations to date to White as assignee of ‘C.I.'T. 
of certain of L.I. Reo's obligations. Said note shall 
bear simple interest at the annual rate of 6-1/27. and 
shall be payable on or before five (5) years from its 
date. It-shall provide for payment as follows: 
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(•0 With each new truck hereafter de¬ 
livered to a L. I. kco retail customer by White, 
there shall be a $500 charge added to the dealer 
net invoice price, which $500 when paid shall be 
credited in payment of the note; . • 

(b) L.I. Rco hereby assigns to White 
all of its right, title and interest in and to 
all reserves retained or hereinafter developed 

'by C.I.T. in connection with C. 1.7.’s past or 
future financing of retail paper for customers 
of L.I, Rco. All amounts received by White from 
C.I.T. as a result of assignment of the reserves 
retained by C.I.T. shall be credited by White in 
payment of the note. In the event any reserves 
are still available and not reduced to cash 
when the note has been fully paid, White will 
reassign to L.I. Reo its right to receive such 
reserves; 

(c) ' All amounts now due from White to 
L.I. Rco and here-after accruing to L.I. Reo 
during the term of the note by reason of warranty 

. claims arising under the terms of the present 
and any succeeding dealer selling agreement be¬ 
tween L.I. Rco and White will be credited in 
payment of the note. The parties agree that 
there is presently due L.I. Reo on pending 
accepted warranty claims the sum of $ 

(d) In cash by L. I. Reo at any time othe 
than described in subparagraphs "a", "b", "c", 
above. 


The note shall be secured by a chattel 
'mortgage and/or other security instruments acceptable to 
White on all new and used trucks now or hereafter owned 
by L.I. Reo, except that White will, upon request, sub¬ 
ordinate its security interest in favor of persons 
•holding purchase money security interests•in all truck 
inventory hereafter acquired. L.I. Reo will execute upo 
White's request, such instruments as White deems necessa 










to insure that White will have a floating lien on all 
new and used trucks hereafter acquired by L.I. Rco and 
will execute all such instruments as White request in 
connection therewith. . 


7. Present Parts Inventory : L.I. Reo 
agrees that as additional security for the note described 
in paragraph 6 above, it will execute in favor of White a 
chattel mortgage and/or other security.instrument ac¬ 
ceptable to White on all of its present parts inventory. 

L.I. Rco agrees that it will use its best efforts to procure 
financing for working capital purposes by factoring its- 
present parts inventory under a warehouse receipt or other 
program. In the event L.I. Reo procures such financing, 
then White will release its security interest in the pre¬ 
sent parts inventory, as hereinbefore provided, and will 
execute all documents required by such financial institution 
to accomplish same. 


8. Accounts Receivable : L.I. Reo will use its 

best efforts to finance its present and future accounts 
receivable for cash for use as working capital. 

9. Future Parts : L.I. Reo agrees that "all 

parts ordered by it from White in the future will be ordered 
only on a C.O.D. basis. 


10. Shipment of New Trucks ; No new truck 
shall hereafter be ordered by L.I. Reo from White and White 
shall have no obligations to.place any order into production 
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unless said order is nccompanicci by proof satis factory to 
White that L.I. Rco has an identifiable retail customer 
. for each such truck and that such retail customer has a 
commitment for financing the purchase price of such'truck 
or will pay cash upon delivery. White shall have no ob- ' 
ligations to place any order into production until rcceivi; 
such truck. Unite will transport each finished truck to ■ 
New York at L. I. Reo's expense and shall deliver same to 
White's Regional Representative and title shall remain in 
White's regional inventory. Upon the request of L.I. Reo, 
said truck may be delivered to a body shop for installation 
of a body and L.I. Reo shall be soley responsible to such 
body s.iop for all sums due such body shop. XXlIXiJ'I/uyj 
Possession will pass from White directly to the retail 
customer only when White receives cash; or a financial in- • 
s titur. ion's or the retail customer's check made, payable to 
L.I. Reo and properly endorsed by L.I. Reo to White. In 
the event such check (or if cash is received) plus the 
amount released to White pursuant to paragraph 12, below, ' 
is in excess of White's total invoice price for said truck 
including the cost of delivery from the point of shipment, 
White shall transmit to L.I. Reo the amount of such excess. 
L.I. Rco shall, upon White's request, execute such instru¬ 
ments required under Section 2-325(3) and (4) and/or Article 
9 of the New York Uniform Commercial Code which White deems 
necessary for tho protection of its interests in' said trucks 
prior to the sale and delivery thereof to retail purchasers 
for value in the ordinary course of business. ' 
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Hudson 


CONNECTICUT 

Fairfield 
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13. Access to Records and Financial 
Information : L. I. Rco shall, upon request by White 

furnish to White any financial information of any type 
quested by White and permit the inspection by White of 
books or records of account. 


re- 


14. Miscellaneous : 

(a) This instrument and che 
other documents attached hereto or re- 
•ferred to herein contain the entire 
Agreement between the parties ar.d may 
not be modified or otherwise amended 
other than by an agreement in writing 
signed by all the parties hereto; pro¬ 
vided, however, that nothing herein 
shall be deemed to supercede or other¬ 
wise modify or amend any of the terms 
and conditions of the present and sub¬ 
sequent dealer selling agreements between 
/White and L.I. Reo; 


(b) This Agreement shall 
be binding upon the parties hereto, their 
successors, assigns and legal repre¬ 
sentatives; 


(c) A waiver by White of any 
term or condition of this Agreement shall . 
not be deemed to be a waiver of any other 
terms or conditions of this Agreement, nor 
shall it be construed as a future waiver 
of the term or condition so waived; 
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(d) This Agrcer.-.cnt shall 
, be interproted and enforced in all respects 
. . under the lav/s of the State of New York now 
. " or hereafter existing. 


IN WITNESS WHEREOF, the parties hereto 
have set their hands and seals/the day and year first 
above written: . . .. • 


ATTEST: 


ATTEST: 


V • rfjL : %. 

jci::i z. pyke, jn. 

Notary f* vSTis, S'.Ata o? Hew Y<irk 
No. 24-dr#0w70. CuaS.rcd in Xin;'. Co. 

Ctrl. filed la li:w York Cou..ty 
CcAirnis&ioa Cxf'K I i’.o.'wh 30, 1337 
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WHITE KOTOR CORPORATION 


LONG ISLAND RE_0:.xRUCX/CQ/. INC.. 
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THOMAS A. VXNCn~ 5 -~- 




.NOSO TARDO 7 
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In consideration of the execution of th 


aforesaid Agreement by White Motor Corporation and the 
release to the undersigned contained in paragraph 1 
thereof, Henry R. Lanz, Leon Maganza, Joseph Runrn.o, Rol 
Hoeger, M.C. Aiello and P. Aiello, each being a share- 


forever disch 


ges White Motor Corporation, its Divisions 


causes of actions, claims and demands whatsoever which 
against White Motor Corporation, its Divisions, successor 
and Assigns each of then ever had, now has, or which 




(2 shares B stock) 













COUNTY OF to 


On chc uj day of November 1966 before me 
personally came /.. VlMCilL. to me known 

who, being by me duly sworn, did depose and say chat he 
resides at No. cl\'J& - rtoato' . Clv.i.UXj 

y-CVL that he is the Fresidenc o 

Long Island Reo Truck Co., Inc. chc corporation describe, 
in, and which executed, the foregoing Agreement; that he 
knows the seal of said corporation; that the seal affixes 
to said Agreement is such corporate seal; that it was so 
affixed by order of the board of directors of said corpo: 
tion; and that he signed his name thereto by like order. 


KV.vy ?; Vic, : 
No.i!4-3;:5-VJ. <■ 
. Cert. Hl.i h ; 
CtMi'.altl Li,.;. 


STATE 0! 


. On the *|t^-tdr*day of November 1966 before 
personally came Cl. t=.. to : 

who, being by me duly sworn,^3id depose and say tha 
resides at No. '~77 r AA<< 

that he is the 

White Kotor Corporation, the corporation described 
which executed, the foregoing Agreement; that he kn 
seal of said corporation; that the seal affixed to 
Agreement is such corporate seal; that it was so af 
by order of the beard of directors of said corporat 
that he signed his name thereto by like order. 


STATE OF NEW YORK ) 
COUNTY OF 7to j/to j 


On the ff.V'VA. day of November 1966 before me per¬ 
sonally came Thomas A. Vincel, Nuno Tardo and William E. 
Breen, to me known, and known to me to be the individuals 
described in, and who executed the foregoing Agreement, and 
duly acknowledged to me that they executed the same. 


I 
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VOTING TRUST AGREEMENT, made this ‘/ day 

j 

! 0 f r 196 (between the undersigned persons who 

presently are shareholders of L.I. REO TRUCK uO., INC., 

! LIRCO ENTERPRISES, INC., LIRCO CREDIT COR?., TROJAN 
j| SERVICING COR?., INC., and LIRCO TRUCK LEASING COR?., all 
New York corporations (hereinafter "the corporations") 
and Glenn F. Komner of Lansing, Michigan (heiein.*..».er 
the "Trustee"), 

WHEREAS, Thomas A. Vineel, Michael R. Vincel, 
Justina A. Vincel, Nuno Tardo, Irene Tardo, William a. 

Breen, Virginia Breen, Lirco Enterprises, Inc., J. F. O'Healy ' 

9 i 

Construction Corp., Patrick Madden ana Long Island Reo j.ic.c.4 : 

i 

Co., Inc. ("L.I. Reo" hereinafter) are shareholders of the 
various corporations subject to tnis Agreement, owning 
shares of voting stock in the amounts set forth in t».e 
schedule annexed hereto as Exhioit A; (hereinafter 
collectively referred to as "the signatories"); and 

WHEREAS, each of the corporations are af¬ 
filiated with L.I. Reo by reason of common stock ownersnip 
and by reason of the affiliation between the businesses 
conducted by each of the corporations; and 

WHEREAS, the success of each'of the corp¬ 
orations is dependent upon the continuity and stability 
of each of the other corporations; - ar.d ^ 


' . EXHIBIT B 
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WHEREAS, L.I. Reo has for some time been a 
dealer of trucks manufactured by the Lansing Division of 
White Motor Corporation ("White" hereinafter) and has been 
the only such dealer in Queens, Nassau and Suffolk Counties, 
New York; and 


WHEREAS, L.I. Reo has in the'past 
its purchases of new and used trucks by using the 
of Universal C.I.T. Credit Corporation ("C.I.T." 
and 


financed 

faciiit 

hereinaf 


:er, 


WHEREAS, on December 27, 1962, White agreed 
to purchase such of L.I. Reo's "obligations" to C.I.T. 
in connection with such financing as were not met wnen 
due; and 


WHEREAS, C.I.T. has, pursuant to White's 
aforesaid agreement, demanded that White purchase from 
C.I.T. all of L.I. Reo's "obligations" to C.I.T., and 
White has agreed to purchase such obligations; and 

WHEREAS, L.I. Reo is presently indebted to 
White on an open parts account, upon which account is past 
due; and 

WHEREAS, L.I. Reo and the signatories have 
requested that White forebear from presently demanding 
payment as the purchaser of L.I. Reo's obligations to C.I.T. 
and on the open parts account; and 


2 










WHEREAS, as/ November 23 , 1966 White, L.I. 

Reo and certain of the signatories executed an agreement 
relating to L.I. Reo's obligations to White (November 
Agreement) and one of the terms and conditbns of said 
agreement was that the voting stock of all of the corp¬ 
orations be placed in a voting trust; and 

WHEREAS, pursuant to the November Agreement 
and because the signatories desire.to secure the continuity 
ancJ stability of the management of the corporations, the 
Trustee has consented to act under this Agreement for the 
purposes herein provided, 

NOW, THEREFORE, in consideradon of the 
execution of the November Agreement and of the mutual cov¬ 
enants herein contained, and other good and valuable con¬ 
siderations, it is agreed by and between the parties as 


follows: 


1. Deoosit of Share Certificates. The 


undersigned shareholders agree to deposit with the Trustee 
certificates representing the shares of voting stock of 
the corporations set forth in the schedule annexed as 
Exhibit A. Such certificates shall be duly endorsed for 
transfer to the Trustee with appropriate tax stamps af¬ 
fixed. After receipt of said certificates, they' shall be 
surrendered by the Trustee to the various corporations and 









cancelled and new certificates therefor shall be issued 
.and held by the Trustee in the name of "Glean F. Koaiiiier as 
Voting Trustee pursuant to Agreement dated S-/ 

19Ct'. Promptly thereafter, the Trustee shall issue and 
deliver to the undersigned shareholders Voting Trust 
Certificates for the shares of voting stock of each of the 
corporations so deposited with him. 

2. Fori?, of Voting Trust‘Certificate . 

Voting Trust Certificate to be issued and delivered’ey 
the Trustee, with respect to each of the corporations 
above referred to in the first paragraph on page 1 of this 
Agreement shall be substantially in the form annexed hereto 
as Exhibit S. 

. 3. Dividends, etc . During the term of this 
Agreement, no dividends or other distributions shall be 
declared or paid by any of the corporations. 

4. Dissolution, etc . The Trustee agrees 
that during the term of this Agreement, he will not cause 
any of the corporations to be dissolved or totally or 
partially liquidated without having received the prior 
written consent of the signatories. In the event of the 
dissolution or total or partial liquidation of any of the 
corporations, whether voluntary or involuntary, the Trustee 
shall receive the monies, securities, rights, or property 
to which the signatories are entitled, and shall distribute 
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the same arsons the registered holders of Voting Trust 
Certificates in proportion to their respective interests 
therein as shown on the boohs of the Trustee, and upon such 
distribution all further obligations of liability of the 
Trustee in respect of such monies, securities, rights or 
property so received shall cease. 

5. Resignation t etc., of Trustee . The . 
Trustee may at any time resign by mailing to the registered 
holders of the Voting Trust Certificates by Certified Kail, 
Return Rrceipt Requested, a written resignation to take 
effect thirty (30) days after date. White Kotor Corporation 
shall have the right at any time hereafter to designate a . 
Successor Trustee to succeed the Trustee effective upon such 
Trustee's resignation or death. The rights, powers and 
privileges of the Trustee named hereunder shall be pos¬ 
sessed by each Successor Trustee. In the event the Successo: 
Trustee named or appointed fails to accept the office of 

Trustee or in the absence of the appointment or designation 

* 

of a successor of the then Trustee or in the event the 
Trustee or any Successor Trustee leaves White Kotor Corp¬ 
oration's employ. Ignite Kotor Corporation shall have the 
power to appoint a Successor Trustee by serving upon the 
. registered holders of the Voting Trust Certificates a 
written notice, by Certified Kail, return receipt requested, 
tha it has <• ppointed such Successor Trustee. 
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6. Trustee's Powers . The Trustee shall 
have the exclusive right to vote the shares deposited 
hereunder or to give written consent in lieu of voting 
thereon, subject to any limitation or right to vote con¬ 
tained in the Certificates of Incorporation of the corp¬ 
orations, as the same may have been amended, or other 
certificate filed pursuant to law, in person or by proxy at 
any and all meetings of the shareholders of the corporations 
involved, for whatsoever purpose called or held, and in any 
and all proceedings whether at meeting of the shareholders 
or otherwise, wherein the vote or written consent of 
shareholders may be required or authorized by lav;. 


7- Offering of Shares . During the tear, of 
this Agreement, the corporations shall not offer or issue 
any shares of any type of stock in the corporations without 
the written consent of the Trustee and all holders of Voting 
Trust Certificates. 


8. Trustee's Employment . It is understood 
andagreed that the Trustee may cause L.I. Reo's Board of 
Directors to appoint a person acceptable to him to act as 
L.I. Reo's General Manager, whose salary shall be paid by tht 
Trustee. L.I. Reo agrees to reimburse the Trustee for said 7 '"' 
General Manager's salary in the amount of $S,400 per annum, 
or such lesser amount if his salary shall be less. 

9. Capital Loan . It is agreed that in the 
event L.I. Reo obtains a working capital‘loan of $50,COG and 
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in the event thee one of the conditions of saia loan is t. a >_ 
a majority of the voting stock of Lirco Enterprises, Inc. 
be used as collateral and be placed in a voting >_rusC co oe 
controlled by the lender, then the trustee agrees thac tnis 
Agreement shall be terminated in so far **s it relates to so 
much of the Voting Stock of Lirco Enterprises, Inc. as is 
necessary to comply with said condition, only, ci.u that »»e 
will take all steps necessary to accomplish the transfer or 
the shares of Lirco Enterprises, Inc. deposited hereunder to 
said financial institution, provided, howevc.., ».hcit Lirco 
Enterprises, Inc. has previously agreed, in writing, to 
reduce the total rent paid by L.I. Reo to it under leases 
covering properties in Woodsidc and dappaugue, Lew \o.<c ..o 
a maximum aggregate rental on all suen properties Oi. $3,GC0 
per month for a period crual to the term of this Agree..iu..t, 
and subject to any increases in taxes and assessments pursuer, 
to the terms of said leases. 






10. Shareholders 1 actions . During the term 
of this Agreement, the shareholders executing this Agreement 
and those shareholders and corporations wno consent to j-^s 
execution by executing a separate instrument at the *-OOt 
this Agreement, agree that they will not taxe any s>.eps to 
■.file a petition in bankruptcy or reorganization against L.I. 
Reo, or to file a petition requesting an assignment for the 
benefit of creditors of L.I. Reo or to request any court to 
take any other action for the relief or debtors or bene.... 


of creditors. 
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Term of Agreement . This Agreement 

shall become effective upon the date hereof and shall 

terminate on the date when L.I. Reo Truck Co., Inc. has 

fully paid the note described in Paragraph 5 of its 

as of ,, , 

agreement with White dated/A’ovember 23, 19o6, the no.c 
described in Paragraph 6 of the same agreement and L.I. Reo 
Truck Co., Inc. has satisfied all of its obligations to 
White Kotor Corporation as assignee of certain obligations, 
of L.I. Reo to C.I.T. which arc referred to in Paragraph 2 

of the same agreement. 

12. Death of holder . Upon the death of 
any registered holder of Voting Trust Certificates subject 
to this Agreement, the Trustee shall cause the shares held 
by him for the benefit of such deceased holler to be trans¬ 
ferred to his legal representatives, heirs, successors 
or assigns, as the case may be, upon surrender of the Voting 
| Trust Certificates registered in such decedent's name 
| duly endorsed for surrender and "cancellation to the Trustee. 

13, Trustee's Compensation, etc . The irusi.ee 
shall serve without compensation. The Trustee shall have 
the right to incur and pay such reasonable expenses and 
charges and to employ such professional counsel as he may 
• deem necessary and proper in the performance of his duties 
| hereunder and any such charges or expenses incurred snail 
be charged to the corporation receiving the benefit 

thereof. 
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, 14. No hi ah? Icy . Ncithc*. tnc ± tu„->>.v-c, *-***> 

person employed pursuant to paragraph S of this Agreement, 
nor his respective successors shall be liable by reason 
of any matter or thing in any way arising out of or in 
relation to this Agreement except for such loss or damage 
as the Voting Trust Certificate holders may sutler by 
reason of his willful nu.steasar.ee or gross negligence <...d 
no Trustee acting hereunder shall be required to give a 
bond or other security for the faithful per romance of 
his duties as such. 

15. Trustee's Relationship . Nothing herein 
contained shall disqualify the Trustee, or Successor trustee 
or any person employed pursuant to paragrapn S of tms 
Agreement, from being an employee, officer or director of 
White Kotor Corporation r.or shall any transaction or contrue., 
between the various corporations above referred to m tnc 
first paragraph on page 1 of this Agreement and Waite Kotor 
Corporation be affected or invalidated by reason o.. tnc 
fact that White is in any way interested in such transaction 

or contract. 


16. Withdrawal of Shares . Except in the 
event of death as hereinbefore provided, none of the under¬ 
signed sharehold rs shall have the right t o.witr.draw an y_ 

shares deposited hereunder without the prior written consc.n. 
of the Trustee. 
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17. Notice* of Possible Ac t ion by Tn ■.: r^. 

It is expressly understood and agreed that ir. the event 
L.I. Rco docs not obtain the $50,000 working capital loan 
referred to in Paragraph 9 above, the Trustee way sell 
and lease bacx or otherwise encumber the assets of Lirco 
Enterprises, Inc. or encumber the stock of Lirco Enter¬ 
prises, Inc. deposited hereunder in order to obtain for 
L.I. Reo Truck Co., Inc. a working capital' loan of $5G,GGG. 
This paragraph is inserted in this Agreement merely for 
purposes of notifying all parties hereto that the Trustee 
may so act and the inclusion of this paragraph in this 
Agreement sr.ali not be deemed to be a limitation of the 
powers of the Trustee. 

18 - L ^ c-er.ent of Other Shareholders . It is 
expressly undershoot and agreed that this Agreement may be 
declared to be null and void ab initio by the Trustee if 
persons holding at least the following percentages of 
stoex Oh any class does not consent to the execution of 
the Agreement by the signatory shareholders and do not 
specifically agree to be bound by the provisions of 
Paragraphs 3, 4, 6, 7, 8, 9, 10, 11, 13, 14, 15 and 17 of 

I 

this Agreement oy executing the Consent and Agreement, etc. 11 
that appears at the foot of this Agreement ar.d each of the 
corporations listed below does not sign the "Consent and 
Release by Subject Corporations" also appearing at the foot 
of this Agreement. 


i 
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Name of Corporation 


Long Island Reo Truck Co., Inc. 
Lirco Enterprises, Inc. 

I.irco Credit Corp. 

Trojan Servicing Coro., Inc. 
Li.rco Truck Leasing Corp. 


Percentage Required 


1007. 

1007. 

1007. 

1007. 

1007. 


IV. 


Micel] ancons. 


1 


(a) This Agreement may be ex¬ 
ecuted in counterparts and each shall be deemed to 
be an original. 

(b) This Agreement expresses 
the entire agreement between the parties and may 
not be changed or modified except by a writing 
executed by the Trustee and the signatories. 

(c) Any notice to or communi¬ 
cation with the holders of the Voting Trust Certi¬ 
ficates shall be deemed sufficiently given or made 
if addressed to the shareholders as appearing on 
the books of the Trustee. Any notice to the Trust 
hereunder shall be sent to him c/'o White Motor 
Corporation, 1331 So. Washington Avenue, Lansing, 
Michigan, by Certified Air Mail, Return Rccei..*'.'" 
Requested. 

. (d) This Agreement is intended 

by the parties to be governed by and construed in 
accordance with the laws of the State of New York. 


ec„ 

ll 

i : 
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IN WITNESS WHEREOF, the undersigned share- 

and 

holders have executed this Agreement/ the Trustee has ex¬ 
ecuted this Agreement all as of the day and year first 
above writr.n. 
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-^-v s',*.'-■/.■/' y / x i' /:' '■ 


Thomas A. V-kneel 


Nuno Tarcio 


0 . / 

/?■ >, _ I'l ->c: 

Irene Tardo 

//// ' 


Winkfiam u. Breen 




’/ /s V ’/■! f?, ■ - 


Attest: 


7' ///</. 


Vii’ji i.c ccn 


J. F. O’KZALY CONSTRUCTION Xi 


V .// 



y/ 


Attest: PJ 


/it h's t = 

/ to" /s', 


n long island ,bzcLtru.ck ,c 9, i::< 

./r ' r>L V/y /w /-• 

-/ W-M wfc </A 

k- - /'? Y- /") 

LIRCO ENTENTE IS ZS70iNCr>/ • / 

^ f /JPAv'- '/ / 

V^By / UlcC^k, 


X^By 

* " T L- / * * • : ---> - 

CONSENT AND AG RE ERIE NT 
OF NON -SIGNATORY -AREN ORDERS 


The undersigned, owning the amounts of stock 
of the various corporations set forth next to their names 
on the schedule annexed hereto as Exhibit C, acknowledge 
that they have read the foregoing Voting Trust Agreement 
and, in consideration of the agreements of the Trustee 









therein contained, agree that the signatory-shareholders, 
without liability to themselves, the various corporations 
White Motor Corporation and the Trustee may enter into 
said Agreement. The undersigned also agree to be bound 
by and adopt as their own agreements the terms of Paragraj 
3, 4> 6, 7, 8, 9, 10, 11, 13, 14, 15 and 17 of the afore¬ 


said Voting Trust Agreement. 


Henry R^/Lanz ' 


Leon Maganza 


JWLsU?' vim'll 


kol^/Hocger// 


M. C. Aieflo 

r7 Aicg/io 


7>„V.f 


LiTiian A. Reaiy ~j] ~” 

C'.rvQ 

Marion Lana /7 . //^ ' 

Gpacc Waiter 













tro 

■ ij ^ / ^ 


su/,jvcY co r! ?p;^vic :cs 

The undersized corporations, being the corporate 

issuing the stock subject to the annexed Agreement,.represc; 

that the Board of Directors '.-s ct,,.. u , . 

or^ ~“ d shaieholcers have duly and 

validly approved tha execution of the annexed Agree;mant by 

their shareholders and this "Consent, etc." by the corpora- 

jtions and in consideration of the agreements of the Trustee 

therein contained agree that the signatory-shareholders- cay, 

without liability te themselves and the Trustee enter into 

Agreement. Each of the undersigned-corporations also' 

■grass that in the event 1007. of the shareholders holdin- 


tlass of stools are not either signatories of tha Agreement ».■ 
■f the "Consent and Agreement, etc." which appears immediate! 
tbove this paragraph, each of them win, jointly and several!, 
indemnify and hold tha Trustee, any Successor Trustee, any 
■erson employed pursuant to paragraph 8 of the Agreement and 
ihito holer Corporation, their successors and assigns, harmlcs 
tom any judgment.: which may be entered against them, or any ’ 
f them, in any action or proceeding instituted against thin, 
r any of them, by any of this Corporation’s shareholders who 
ave not signed either the Agreement above referred to or the 
Consent and Agreement of Mon-Signatory Shareholders" above 
at forth, with respect to any causes of action, claims or 
lewands which they would have been barred from asserting if 
hay had signed the aforesaid documents and from the cost of 
he ressonabie attorneys' fees and costs Inc .-red in the 
lofcnse of such.actions or proceedings. 




' , //— .O 

Attest; 1V 'f^ ? . 

yA-C,. ; ^' eV - . 



















EXHIBIT 


Lon;; Is lane! Reo Truck Co., I nc . 

Narco No. of Shares* 


Thomas A. Vincel 

29.53 

Nuno Tardo 

8.33 

lli. a. xxu.ll L.J a U ^ c W>t 

8.33 

* Class A Stock • 

Lirco Enterprises, Ir.c 


Narso 

No. of Shares 

Virginia Breen 

1-1/2 

Long Island Reo Truck Co., Inc. 

10-9/10 

Irene Tardo 

1-13/15 / 

Michael R. Vincel 

1-3/4 

c 

Thomas A. Vincel 

« 

2-29/60 

J stina A. Vincel 

4 

Lirco Credit Coro. 

Name 

No. of Shares 

Lirco Enterprises, Inc. 

2 

Nuno Tardo ’ • • 

2 . 

Thomas A. Vincel 

11 

J.F. O'Uealy Construction Corp. 

20 



16 



















Exurnr n 


rrr i 

i.li- 


of..£o rp_orv-^t io n) 

A hew York Corporation" 

VgH ^T^^T CER TIFICATE 


*•*40 


This certifies that 

deposited „v . 

--——shares, par value_Do liar (s') 

($ 


) per share, of the stock of 


a Kow York corporation, with the undersigned Trustee pur- 

suant to a Voting Trust Agreement dated , 0 , 

between Glean F Kn —«, 

1 * • *vo«jnCo., as Trustee, and certain sha-c- 

holccrs of said corporation, a copy of which Voting Trust 

A 0 reC“.ent is on -Ue m the office of the corporation, 

~~ ------» ______ t j; c; , 

York. This certificate and the interest - CT -c,^ . ... ’ . 

is transferable on the books of said Vu’^/-rd * • 

A . , 5axC i*uswce ^nd-upon its 

surrender prooerlv endo“<:r>f? i-i-. , 

• j /i tv ~ sc 0 •-0“ly-u?on._the_death-of—the - 

holder; The holder of~chrYceVtificate takes the sat, sub¬ 
ject to all the tents ar.d condition, of the aforesaid Vo tins 

Trust Agreement ar.d by acceptar.ce of this Certificate acknow- 

ledges that rccei-»r- „ . - 

o* cne same is for investment purposes 

and not with a view to distribution. 

IN WITNESS wnsaa». tha Irustee has signed this 


Certificate on 


196 . 


Glenn 1 . ;< 0 m. 


1 2TU3 uci 


-is- 







EXHIBIT C 


5 **v i 
« y*. 


and Roo Truck Co., Inc. 


Kane 

Leon Maganza 
Joseph Rummo 
Rolf Koeger 

H.C. Aiello and P. Aiello 
Grace Walter, now Grace Vineel 


No. of Shar on 
Class A Class 3 

5* 


2 * 


2 

1 


2 

1 


* Sold to Thomas A. Vincel, Nuno Tardo and William E. Breen 
August 30, 1965, with stock certificates held in escrow 
as security for payment of purchase price in installments 
pending payment in full, pursuant to agreement dated 
August 30, 1966. 


Lirco Enterprises, Inc. 


Name 


Lillian A. Healy 

K rion F. and Henry Lanz, Jointly 
Patrick Madden 


No. of Shares 

7 

2 

3-1/2 


Lirco Credit Coro. 


Name 


Grace Walter, now Grace Vincel 


No. of Shares 

1 
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STATE 0? NEW YORK ) 

COUNTY OF fkvj j 


rri-b •' ' 


On the 2 a\ 4 day of November 1966 before me 
personally come (V.O A.Mj.MCSi. to me known, who, being 
by me duly sworn, did depose and say that he resides at 
No. kjjjz-'-Uj Q.trti.y.u: y 'Ivjjj 

that he is the President of Lons Island Reo Truck, Inc. the 
corporation described in, and which executed, the foregoing 
Voting Trust Agreement; that he knows the seal of said ■ 
corporation; that the seal affixed to said Voting Trust 
Agreement is such corporate seal; that it was so affixed by 
or’er of the board of directors of said corporation; and 
that he signed his name thereto by like order. 


M* "P ‘' / U. 

O ~ r ;- 

JCJJJI S. PYKE/j*. 

Hotary r*»V*c, C;ot' o l tlr* York 
No. 2l-Z‘ :c 7'j. % .n X.r"i Co. 

Ce<*t. fti.d i.i a *.u.'k C u.it/ 

Con".ri..kS o.i wv, *t»w7 


I 











STATE OF FLORIDA ) 
COUNTY OF / *' /)ST '"' ) 


SS.: 


_ 55) A 

On the day of December, 1966, before me 

personally came Justina A. Vir.cel, to me known ar.d known 
to me to be the indivicual described in and who executed 
the foregoing agreement and duly acknowledged to me that 
she executed the same. 


O ( ■.. L. 


Notary Fuhiic,. 

tiOTASY fu.; r.U>-~ 

ky cc:a , .;.’>;c.\ £.'?,:as si*n. y/. wii 




ss. 


G f V .< 


STATE OK NEW-YORK ) 

COUNTY OF < J) y /..■ “iJ ) 

// . 

On tnc */"v c.ay of November, 1956 befere me 
personally came Glenn F. Former to tv.e known, and known to 
me to be the individual described in, and who executed the 
foregoing Voting Trust Agreement, and du’y acknowledged to 
me that he executed the same. 


/r?i/U}S */,. r'y/ 

HICUA 30 ' a'. h:.v,? 3 t:d 

Notory Public, Ir;*,?r.i County, At'S. 
/Ay C’;t. u, M\i? 


STATE OF NEW YORK ) 


SS. 


COUNTY 0? NEW YORK ) 

On the 23rd day of November, 1956 before me 
personally came Nichael R. Vincel, Nuno Tardo and Will 
E. Breen to me known, and knov.n to me to bo the incivicu; 
described in, and who executed the foregoing Voting Trust 
Agreement, and duly acknowledged to me that they executed 
the same. 


3 


-o' 


77 /: 


JO'iM S. PYr.C. 

• NeUry •’ Vic, o! :.«■» YcrV 

lit. 2»-5tI9.73. i d i.i *•-.;» Cs. 

Cirt Wed >1 Yu‘k 

Cdri.iijiij.i £»/;:» i't/ts 33, Ui7 

STATE 0? NEW YORK ) 

SS.: 

COUNTY 0? NEW YORK ) 

On the 25th day of November, 1955 before me 
personally came Irene Tardo and Virginia Breen to mo 
known, and known to me to be the individuals described in, 
and who executed the foregoing Voting Trust Agreement, 
and duly acknowledged to me that they executed the 


' -> f. '‘Pj'-jl V- 

~0 - - 


40.ii. »• ?»••£, J". 

Noli'| P V ■. S'.JH cl >.!•■ York 
Na 2 »-a :to .r*,. c . ■: 4 n C«. 
Ci.i. c ,1 w. w c j'.' 


same 






t 


STATE 0? NEW VOSS 
COUNTY 0? 

On the 


: SS. 


A 

J.jL.'I 


perso 

■Ml 

v: 

0 

am.e 



me du 

iy 

swor 

n, did 

de 

pose 

No. 






that 

he 

is the Pre; 

sid 

ent 0 

the corporat 

ion descr 

ibed 

going 

Vo 

txr.g 

• — *- 

AS 

ree.T.o; 

corpo 

X* c* tl 

ion; 

that the 

seal 

Agree; 

men 

t is 

such c 

101" 

pora t; 

order 

of 

tne 

0 a. r d 

of 

dire; 

that he 

sign; 

rd his 

name cr*c 


day of November 1966 before me 

to me known, who, being by 


1 ***. fc AXCG L.o sara Voting *.mst 
te seal: that it was sa affix.- Sv 


: ? i ./• 


7,'6/£/;&’ 

/ 

cTlfZL W f,—*n 

• ‘Aa/ s. 3 -- c ; Haw y 0 „ 

Wua.jf.od Ca.'o.L- Ccu- • 
Con.,.co:o r.:,d in :,o.s-.ou Ce'w.-y 

Cocu^sn Ufa.! 




























V 



STATE C? hEW YC.d< ) 
COUNTY 0? ) 


On Che ^ vJil ; clay of Koveruber 1966 before rr.e 
P^*-“Or.u^-ly car.c Co rr.e known, who, beir .3 

<o fc u j • dj.o oo'ocgg cr»u zc*y Zr t c.z Vie itjsi.ccc c*^ 
Ko. 3 e [-l c ; cilo J -~ i's^yxicLc j . '/hhi , 


c i'reciiicr.u of Lirco Cored!; 


Co*, j • 1 1 *»c • w*«» 


v -*-''*■'*• ^ ^ ^ »»• 1 w*»ci w**ic*i C/icCUwCc| ur*c uorc^c 


Release by Subject Corporations"; c’nac he 
■*- ’•'*- w b co*^u* uw#.or.j snas enc scab affmec 


aI-.. 


A£roe-.r.ont in such corporate seal; chai 


u 00 ai.ri::ca by order of Che board of dirccCors of 
.-ro and CaaC ne si^nea has a an. a Cneroto by 


A;/ -, ,•/. %k, %. 

* O" ' ~ } » — 

joitri s. pv/ 

Notary P.v::, Cntc of Mw Yvk 
No. 2i*3l70-70. CiuIm-Ci! >a Co. 

C«rt. FiUO ».t :i;*4 Va.-A C*w;ty 
C0.T.»-iS**wA £*,»"** h.A?6!» 00, ‘.«07 












\ 


STATS 0:• NEW YONX ) 

j SS. : 

COUNTY 0? ) 


65/1 


On tbie jC$Ad! day of November, 1966 before r;.o 
personally cm NONO O to s* Unov:n, vho being 

by me duly sworn, did denose and say that be resides at 

No. |$3* iM'A j AJ-dtt/ /v^^-1 i^v V %JV S> 

that be is the President of Trojan Servicing Corn., 


the cor; 


noration described in, and which executed, ta¬ 


il foregoing "Consent and Nolense by Subject Corporations"; 
that be knows tbe seal of said corporation; that tbc seal 
affixed to said Voting Trust Agreement is sucb corporate 
I seal; that it was so affixed by order of tbe board of 


directors of said corporation; an 
nano thereto by like order. 


d that be signed bis 


c«rt. f.UJ Vr'v - j -in 


4 





















j STATE 0? Kl£v7 YORK ) 
COUNTY 0? NSW YORK ) 


O «■ /i 


• On the 23rd^ay of November, 1966 before 
person:lly came Henry R. Lanz to me known, and known to 
me to be the individual described in, and who executed 
tne torogoing "Consent and Agreement of Ron-Signatory 
Shatenolders", and duly acknowledged to me that he 
executed the same. 


--f/at Ju_ 

JOiif; s. p'/;r, jq. 

Kair, p. t ;,-, suu a i. iw Vwfe 
M*.24.8J70;7i. ('.um'.-jJ ;« 

Vw * *•#•«/ 
Jcr.M so, ;ss/ 


STATS OR NSW YORK ) 
COUNTY 0? NSW YORK ) 


SS.: " 


On the 25th day of-November, 1965 befo'e ~e 
personally came Grace Vinccl, formerly Grace Walter, to 
me known, and known to me to be the individual described 
^n, and who executed the foregoing "Consent and Agrc" -..cat 
of Non-Signatory Shareholders", and duly acknowledged to 
me that she executed the same. ' 


w jo,;?; s. pyx:, jr. # 

Notify St;:* 0 / ?;*•,/ York 
Ko. I 1-31 70*70, C *;:r, ;,i c 0 . 

Cert, riicJ ia ;»*w V*.*'; C• cr.ty 
• CA/ii!si4«#iwfl t *.• • ^ j, «0w7 


















TATE OF NEVJ YCkK ) 


;OU2sTY OF 

) C t S G '.'.U *■ * 

ie to be 
joregoinj 
md duly 

I 

; 


ss. 


SSW YORK ) 


On the 16th day of Dece rr.ber, 1966 be tore r.;e 

r. 

.y came Karicn^Lar.z to r;.e known, end known to 

^ individual descttbcd xn, end w..o executed cue 

I 

Consent end Agteeisent of w Eon-Signatory Snareholue 
acknowledged to ~.e that she executed the sarr.e. 


v jo .hi 5 . pv/s, jx ’ 


jo.i.'i s. py/c. jr». 

Motary Politic, Statj c." ii:.i York 
{ia. 2V3UQC70, C jat.'.oi is Sir.;; Co. 

Ctrl. Fi.cS i.t Vc.'li Coorty^ 
Co.smiitios Expire* .V.sroii Co, '.-C7 











UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


70 A 


THOMAS A. VIKCF.L, GRACE VINCEL, 
NUNO TARDO, IRENE TARDO, WILLIAM 
BREEN, VIRGINIA BREEN, JOSEPH 
RUMMO, ROLF HOEGER, M. D. AIELLO, 
P. AIELLO and L1RC0 CREDIT CORP., 

Plaintiffs, 


69 Civil 753 

DEFENDANTS' ANSWER, 

DEFENSES AND 

COUN TERCLAIMS_ 


-against- 

WllITE MOTOR CORPORATION and 
GLENN F. KOMMER, 

Defendants. 


Defendants WHITE MOTOR CORPORATION and GLENN F. 


KOMMER, by their attorneys, Reavis & McGrath, for their 
answer to the FIRST, SECOND, THIRD, FIFTH and SIXTH CAUSES 
OF ACTION and for their defensds and counterclaims, re¬ 
spectfully allege: 

ANSWERING THE FIRST CAUSE OF ACTION 
1. State that they lack knowledge or information 
sufficient to form a belief as to the allegations of para¬ 


graphs "3" and "23”. 


2 


paragraphs 
"26", "27", 


Deny each and every allegation contained in 
1", "14", "15", "17", "21", "22", "24", "25" 
"30", "31" and "33". 


» 










3. State that they lack knowledge or information 


sufficient to form a belief as to the allegations of the first 
•sentence of paragraph "4"; admit the allegations of the second 
sentence of said paragraph. 

4. Answering paragraph ”6", admit that White Motor 
Corporation ("White Motor") is licensed to do business in the 
State of New York; that it maintains an office for the trans¬ 
action of business in the State of New York; that through its 
officers, employees and agents transacts business in the State 
of New York; and that it derives revenue from the sale of motor 
vehicles, parts and service in the State of New York; and except 
as admitted herein, deny each and every allegation of said 
paragraph. 

5. Answering paragraph admit that Glenn F. Kommer 

was an employee of White Motor and was treasurer of the Lansing 
Division of White Motor, the name of which was changed to Diamond 
Reo Division on May 1, 1967, and except as expressly admitted 
herein, deny each and every allegation of said paragraph. 

6. Answering paragraph "8", admit that Glenn F. Kommer 
was the Voting Trustee designated by White Motor pursuant to an 
agreement between White Motor and plaintiffs Thomas A. Vincel, 

Nuno Tardo and William Breen and dated November 24, 1966 (referred 
to in the complaint as the "Financing Agreement") and respect¬ 
fully refer this Court to the agreement for its terms, and except 
as admitted herein, deny each and every allegation of said 
paragraph.. 








KVO S 

_ # fw / i. 

7. Answering paragraph "13", admit the allegations of 
the first sentence; admit that I..I.Reo was a dealer in Reo and 
Diamond-keo Trucks; and except as expressly admitted deny each 
and every allegation of the second sentence of said paragraph. 

8. Answering paragraph "16", admit the execution of 
the Financing Agreement referred to therein and respectfully refer 
the Court to its terms, and except as admitted herein, deny each 
and every allegation of said paragraph. 

9. Answering paragraph "20", admit that Glenn F. Kornne*, 
as Voting Trustee, selected Samuel Antelis to be General Manager 
of L. I. Reo; state that they lack knowledge or information 
sufficient to form a belief as to what action L. I. Reo's Board 

of Directors took; and except as admitted or referred to herein, 
deny each and every other allegation in said paragraph. 

10. Answering paragraph "28", deny each and every 
allegation contained in the last sentence; state that they lack 
knowledge or information sufficient to form a belief as to the 
truth of the remainder of the allegations of said paragraph. 

11. Answering paragraph "29", admit that pursuant to it; 
various franchise agreements with White Motor or its divisions. 


- 3 - 
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L. I. Reo purchased trucks and parts from White Motor, and except, 
as expressly admitted herein, deny each and every allegation con- 

•5^1 

tained in said paragraph. 

12. Answering paragraph "32", admit that the agreement: 
referred to were prepared in New York, and except as admitted, 
deny each and every allegation contained in said paragraph. 

A1 TERINC THE SECOND CAUSE OF ACTION 

13. Answering paragraph "35", repeat and reallege each 
and every allegation contained in paragraphs "1" through and 
including 12 , above, as if fully set forth and rewritten herein, 

14. Derry each and every allegation contained in para¬ 
graphs "36", "37" and "38". 

ANSWERING THE THIRD CAUSE OF ACTION 

15. Answering paragraph "39", repeat and reallege each 
and every allegation contained in paragraph "1" through and in¬ 
cluding 12 , above, as if fully set forth and rewritten herein. 

16. Deny each and every allegation contained in para¬ 
graphs "40", "41", "42" and "43". 

ANSWERING THE FIFTH CAUSE OF ACTION 

17. Answering paragraph "49", repeat and reallege each 

and every allegation contained in paragraphs "1" through and 
including 12 , 14 and 16 , above, as if fully set forth and 


rewritten herein. 
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18. Deny each and every allegation contained in para¬ 
graphs "50", "51" and "52". 

ANSWERING THE SIXTH CAUSE OF ACTION 


19. Answering paragraph "53", repeat and reallege each 
and every allegation contained in par raphs "1" through and in¬ 
cluding "12", "IV and "16", above, as if they were fully re- 
• written herein, and deny the allegations of paragraphs "45" and 
"46" of the complaint as they are incorporated in paragraph "53". 


20. Deny each and every allegation contain.d in para¬ 


graphs "54" and "55" 


FIRST DEFENSE BY BOTH DEFENDANTS 


21. Each of the causes of action fails to state a claim 


upon which relief can be granted 


SECOND DEFENSE BY BOTH DEFE.,T>ANTS 


22. Plaintiffs have failed to properly join as a party- 
plaintiff in this action Long Island Diamond Reo Truck Co., Inc. 


THIRD DEFENSE BY BOTH DEFENDANTS 


23. Plaintiffs do not have the capacity to sue on the 
causes of action alleged. 












FOURTH DEFENSE BY WHITE MOTOR CORPORATION 

24. On or about December 21, 1967, Long Island Diamond 
Reo Truck Co., Inc. filed a petition in bankruptcy under the 
federal bankruptcy statutes, in this District. 

25. On August 27, 1968, pursuant to the authority vested 
in him by the statutes of the United States, Honorable Shcr. an 

D. Warner, Referee in Bankruptcy of the Unitec States District 
C^^tt for the Eastern District of New York, signed an Order, 
after a healing at which plaintiff Vineel appearc 1 in opposition, 
approving the compromise of a counterclaim interposed by the 
Trustee in Bankruptcy for Long Island Diamond Reo Truck Co., Inc. 
against White Motor Corporation in a proceeding in said Court 
entitled In the Matter of Long Island Diamond Reo Truck Corp., 
Index Number 67B-1451". ( A copy of said counterclaim is annexed 

hereto as Exhibit A and a copy of said Order is annexed hereto 
as Exhibit "B"). 

26. The claim interposed by the said Trustee in Bank¬ 
ruptcy arose out of and encompassed all of the acts and trans¬ 
actions upon which the instant plaintiffs sue herein as share¬ 
holder of Long Island Diamond Reo Truck Co., Inc. 

27. No petition to review or appeal was taken frpm the 
aforesaid Order of the Referee and the compromise was consummated. 











a 
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28. By reason of the aforesaid, plaintiffs are barred 
and estopped from maintaining the instant action. 

FlFfH DEFENSE BY WHITE MOTOR CORPORATION 
AND FOURTH DEFENSE BY GLENN F. KOMMER 

as if fully set forth and rewritten herein. 

30. Pursuant to the aforesaid Order, on September 30, 

1968, the Trustee in Bankruptcy of Long Island Diamond Reo Truck 
Co., Inc. released and discharged White Motor Corporation and 
Glenn F. Kommer, from all claims, rights, demands, or causes of 
actions against White Motor Corporation and Glenn F. Kommer which 
the Trustee of Long Island Diamond Reo Truck Co., Inc. then had 
or may have. (A copy of said release is annexed hereto as 
Exhibit "C"). 

31. The aforesaid release was approved by the Referee 
in Bankruptcy on October 3, 1968. 

32. By reason of the aforesaid, plain iffs are barred 
from maintaining the instant action. 

SIXTH DEFENSE E' WHITE MOTOR CORPORATION 
nND FIFTH DEFENSE BY GLENN F. KOMMER 

33. On or about October 16, 1967, Long Island Dia ond j 

! } 

Reo Truck Co., Inc. ai.d Thomas A. Vincel interposed counterclaims 



29. Defendants repeat and reallege each and eve.-y alle¬ 
gation contained in paragraphs "24", "25","26" and "27", above. 


7 - 






I 


A 

against White Motor Corpora Cion and dlcnn F. Kommer in an action 
commenced by White Motor Corporation in Supreme Court of the 
State of New York, County of New York (entitled "White Motor 
Corporation, rlaintiff, against Long Island Diamond Reo Truck, Co., 
Inc. and Thomas A. Vincel, Defendants, and Glenn F. Kommer, 
Defendant to Counterclaim (Index Number 14135/1967)") . (A copy 
of said counterclaim is annexed hereto as Exhibit "D".) 


34. The aforesaid counterclaims arose out of and en¬ 
compassed all of the same acts and transactions upon which the 
instant plaintiffs sue herein as shareholders of Long Island 
Diamond Reo Truck Co., Inc. 


?? August 28, 1968, t a Honorable Sherman D. L T ar- 

ner, Referee in Bankruptcy of the United States District Court 
for the Eastern District of New York,in a proceeding entitled 
"In the Matter of Long Island Diamond Reo Truck Corp. Index No. 

67 B 1451" ordered that the Trustee for the aforesaid bankrupt 
enter his appearance in the action described in paragraph "33", 
above. (A copy of said Order is annexed hereto as Exhibit "E") . 

36. On September 2 j , 1967, the Trustee stipulated and 
agreed that the counterclaims in the action described in paragraph 
"33", above, be discontinued with prejudice. ( A copy of said 
stipulation is annexed hereto as Exhibit "F"). 

37. By reason of the aforesaid, plaintiffs are barred 
from maintaining the instant action. 


- 8 - 







SIXTH DEFENSE ON BEHALF OF GLENN F. KOMMER 


t 

38. This Court lacks jurisdiction of the person of 
Glenn F. Kommer. 

FIRST COUNTERCLAIM ON BEHALF OF 
DEFENDANT WHITE MOTOR CORPORATION 
AGAINST PLAINTIFF THOMAS A. VIN’CEL 

39. This counterclaim involves in excess of $10,000, 
exclusive of interest and costs. The jurisdiction of this coun¬ 
terclaim is founded upon the diverse citizenship of the parties. 

40. At all times hereinafter mentioned White Motor 
Corporation ("White") was a corporation organized and existing 
under the lav/s of the State of Ohio and maintained its principal 
place of business in the State of Ohio. 

41. On information and belief, at all times here¬ 
inafter mentioned Long Island Diamond Reo Truck Co., Inc. 
a/k/a Long Island Reo Truck Co., Inc. ("L. I. Reo") was a cor¬ 
poration organized and existing under the lavs of the State of 
New York. 

42. At all times hereinafter mentioned, Thomas A. 

Vineel ("Vincel") was President of L. I. Reo, its principal stock 
holder ^and the person who controlled and dominated its affairs 
and operationsOn in ormation and belief, Vincel is a resident 
of the State of New York and of this district. 
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43. On or aboutTAugusl ^8, 1964, L. I. Rco made, 
executed and delivered to Universal C.I.T. Corporation ("C.I.T.") 
a certain agreement of financing relating to the financing, by 
C.X.T., of the purchases of trucks by L.I. Reo. 


44. At various times, L. I. Reo made, executed and 
delivered to C.I.T. certain chattel mortgages and trust receipts 
in connection with certain motor vehicles L. I. Reo purchased 
and C.I.T. financed for L.T. Reo pursuant to said agreement of 
financing. 




45. In October of 1966, C.I.T. discovered that L.I. Rcc 
had sold "out of trust" and without paying C.I.T. therefor, 

<2^1 certain vehicles which had been financed by C.I.T. White had 
guaranteed to C.I.T. the rep'yment of all of L. I. Reo's in¬ 
debtedness to White and C.I.T. demanded, upon discovering such 
facts, that White pay it $264,99'. .98 which was then owed by 
L. I. Reo to C.I.T. 


ICrf 


46. White is the assignee of certain trust receipts, 
chattel mor'gages and the agreement of financing entered into 
between L. I. Reo and C.I.T. On or about November 3, 1966, C.I.T. 
duly sold and assigned to White all of its right, title rnd inter¬ 
est in and to said trust receipts, chattel mortgages and the 
agreement of financing. White paid C.I.T. $264,994.98 for said 
assignments. 


PC'J 


47. a) On or about November 28, 1966, White and L. I. 
Reo entered into an agreem< at, a copy of which is annexed to the 
complaint as Exhibit "A" and L. I. Rco executed a promissory note 
of even date in White's f. v/or. ^Thcre is now due and owing 
$110,294.15, plus interest, on said promissory noteTJ 
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47. b) On or about February 20, 1967, L. 1. Rco 

executed in White's favor a promissory note in the amount of 

^ ' * 

$42,739.56, no part of which has been paid. 

J 

48. Vincel, on or about Novembe. 23, 1966, guaranteed 
to White the payment of the promissory note described in para¬ 
graph "47(a)", above, and on or about February 20, 1967, 

i 

guaranteed the payment of the promissory note described in 

l 

paragraph "47(b)", above. 

49. There is w due and owi, j by L. I. Reo $153,033.7 
plus interest, on said promissory notes. 

50. By reason of the aforesaid, Vincel is indebted to 
White in the sum of $153,033.71, plus interest as provided in 
said notes, no part of which has been paid. 


SECOND COUNTERCLAIM BY DEFENDANT 
WHITE MOTOR CORPORATION AGAINST 
PLAINTIFF THOMAS A. VINCEL 


51. White Motor Corporation ("White") repeats and re¬ 
alleges each and every allegation contained in paragraphs "39", 
"40", "41", "42", "43", "44", "45", "46", "47", and "48", above, 
as if fully set forth and rewritten her In. 

52. Pursuant to the agreement referred to in paragraph 
"47(a)", above, ^White entered into two agreements with L. I. Reo 
d-.ted February 21, 1967,/which are referred to as the "Security i 
Agreem at" and the "Consignment Agreement". 





. 8i a. 

53. Pursuant to the aforesaid "Consignment A 0 i. cement' 1 
and the agreement referred to in paragraph "47(a)T, above, the 
following vehicles, manufactured by White, were the sole property 
of White: 


MAKE 

. SERIAL # 

MODEL 

VALUE OF VEHICLE 

Diamond-Reo 

571818 

C9042 

$ 8,256.66 

Diamond-Reo 

571799 

C101644D 

14,122.16 

Diamond-Reo 

572067 

C10142 

7,145.39 

Diamond-Reo 

572179 

C10142D 

11,760.61 

Diamond-Reo 

571914 

CH830DB-OH 

17,399.76 

Diamond-Reo 

571883 

C9042 

8,667.02 

Diamond-Reo 

572063 

CIO164 

11,635.26 

Diamond-Reo 

571954 

C10142D 

11,972.91 


54. Pursuant to the "Security Agreement" and the 
agreement referred to in paragraph "43" above and the promissory 
notes referred to in paragraph "47", above, the following 
vehicles were security for the debt of L. 1. Rco to White: 


MAKE 

SERIAL # 

MODEL 

VALUE OF 

Reo 

567388 

, E830-67 

$10,000.00 

Reo 

565504 

CH1703DF 

14,100.08 

Reo 

567969 

E530 

10,817.95 

55. On 

information 

and belief, 

from on and . 


Nv/ember 1, 1967, Vincel willfully and maliciously and for 
the purpose of injuring White and its assignor converted the 
motor vehicles described in paragraphs "53" and "54", above, 
and others, by causing said motor vehicles to be sold or other¬ 
wise transferred and by retaining the proceeds for himself or 
entities associated with him and by not transmitting the proceeds 
to White or its assignor as provided for in the various agree¬ 
ments described above. 
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56. The total value of the motor vehicles described 
in paragraphs "53" and "54", above, was $125,877.80. Although 
White has duly demanded the return of the aforesaid motor vehicles 
or the cash equivalent, they have not been returned. 


57. On information, the aforesaid acts of Vincel were 
in violation of the Penal Lav; of the State of New York. 


58. By reason of tic aforesaid , White has been damaged 
by Vincel in the sum of $125,877.80. 


SEVENTH DEFENSE AND THIRD COUNTERCLAIM 
ON BEHALF OF DEFENDANT WHITE MOTOR 
CORPORATION AGAINST PLAINTIFFS THOMAS 
A. VINCEL, NUNO TARDO AND WILLIAM BREEN 


59. White Motor Corporation ("White") repeats and 
realleges each and every allegation of paragraphs "39", "40", 
"41", "42", "43", "44", "45", "46" and "47 (a)", above, as if 
fully set forth and rewritten herein. 


60. Prior to November 20, 1966, in the presence of and 
without objection from plaintiffs Nuno Tardo ai.d William Breen, 
Vincel represented to White and Glenn F. Kommer in ord^r to 
induce White to enter into the agreement and accept the note 
described in paragraph "47 (a)", above, and to cause Glenn F. 
Kommer to be a Voting Trustee for certain of the stock of L. I. 

Reo and its affiliates, and to induce White not to demand immediate, 
payment of the $459,832.55 due it by L. I. Reo, that Vincel had 
cea: ed and desisted from and would not thereafter transfer motor 
vehicle serial numbers from one vehicle to another and sell 
such vehicles and not pay for them. 


t 
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61. The transferring ofMnocor vehicle serial numbers 
from one vehicle to another was accomplished for the purpose 
of deceiving C.I.T. into believing that certain trucks, financed 
by C.I.T. had not been sold when in fact they were sold, but 
C.I.T. had not been paid. 



62. On information and belief, the aforesaid repre¬ 
sentation was false in that during the period of negotiation of * 
the agreement and promissory note described in paragraph "47 (a)", 
above, and at and prior to the time the representation was made 
and thereafter, Vincel engaged in one or more of the acts 
described in paragraphs "60" and "61", above. 


P'° 


63. In reliance upon the representations alleged in 
paragraph "60", White entered into the agreement and accepted 
the note described in par. graph "47 (a)", above. 

64. Had White not relied upon the mis epresentations 
of Vincel, made in the presence of Nuno Tardo and William Breen, 
it would have demanded immediate payment of the $459,832.55 
then owing it by L. I. Reo. 

65. White relied upen the misrepresentation of Vincel 
t'-* its damage and did not then take steps to enforce its rights 
to immediately recoup the monies owing it. 


n 

y 


66. By reason of the afores id, White has been damaged 
in the sura of $459,832.55. 
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FOURTH COUNTHRCJAIM BY DEFENPANT 

WHITE MOTOR CORPORATION AGAINST u , , 

PLAINTIFF THOMAS A. VIKCEL — t’-i/i. 


'/list /f ^s ! I 


67. White Motor Corporation ("White") repeats and 
realleges each and every allegation contained in paragraphs "39", 
"40", "41", "42", "43" and "44", and "46", above,' as if fully 
set forth herein. 



68. On or about June 28, 1966, L. I. Reo financed the 
purchase of Reo riotor truck (model 703DR, serial number 565504) 
from V-Tiite's assignor, C.I.T., and, on information and belief, 
C.I.T. paid to L. I. Reo or for its benefit the sum of $14,100.08. 



69. On information and belief, on or about August 15, 
1966, Thomas A. Vincel caused L. I. Reo to sell said truck to a 
corporation wholly ovaied by him named Lirco Truck Leasing Corp., 
for the sum of $17,100.08. 



70. On information and belief, said motor vehicle and 
the proceeds of $17,100.08 of the sale of said motor truck were 
converted by Thomas A. Vincel to his own use or to the use of an 
entity associated with him, in violation of the rights of White's 
assignor, C.I.T. 



71. On information and belief, the aforesaid acts of 
Thomas A. Vincel constituted a violation of the Penal Law of the 
State of Nc / York. 





72. By reason of the aforesaid. White has been damaged 
in the sum of $14,100.08. 


' • I 
') 
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FIFTH COUNTERCLAIM BY DEFENDANT 
WHITE KOTOR CORPORATION AGAINST 
PLAINTIFFS THOMAS A. VINCEL, 
NUNO TARDO AND WILLIAM PREEN 


l'\ 


ftrt 11 


fn-t 


73. White Motor Corporation ("White") repeats and 
realleges each and every allegation contained in paragraphs 
"39", "40", "41", "42", "43", "44", "45", "46", "47", "48", 

"60", "61", "62" and "63", above, as if fully set forth and 
rewritten herein. 

74. Pursuant to the agreement referred to in para¬ 
graph "47 (a)", above, and in reliance upon the representation > 

i • 

alleged, White manufactured at L. I. Reo's request the eight (8) 
motor vehicles described in paragraph "53", above. 

75. The wholesale value of said eight (8) vehicles 
was $86,959.77. - 


76. Had Vfliitc Motor Corporation not relied upon the 
misrepresentations of V'incel alleged, it would not have manu¬ 
factured and shipped to L. I. Reo the aforesaid eight (8) 
motor vehicles. 

77. White Motor Corporation has not received payment' 
of the wholesale value" of said eight (8) motor vehicles of 
$86,959.77. 

78. By reason of the aforesaid. White Motor Corpor¬ 
ation has been damage’ in the sum of $86,959.77. 


WHEREFORE, judgment is requested as follows: 

1. On behalf of defendants, dismissing the com- 


pl nt; 









2. On behalf of White Motor Corporation on its 
First Counterclaim against Thomas A, Vincel in the amount of 
$153,033.71; 


3. On behalf of White Motor Corporation on its 
Second Counterclaim against Thomas A. Vincel in the amount of 
$125,877.80; 

4. On behalf of White Motor Corporation on its 
Third Counterclaim against Thomas A. Vincel, Nuno Tardo and 
William Breen in the amount of $459,832.55; 

5. On behalf of White Motor Corporation on its 
Fourth Counterclaim against Thomas A. Vincel in the amount of 
$14,100.08; 

6. On behalf of WTiite Motor Corporation on its 
lifth Counterclaim against Thomas A. Vincel, Nuno Tardo and 
William Breen in the amount of $86,959.77; 

7. Interest as provided by law on such money 
judgments as are awarded herein; 

8. Defendants' costs and disbursements in the 
defense of this action and the prosecution cf its counterclaims; 


and 
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9. Such other and further relief as may be 
proper ir. the premises. '• 


New York, N.Y. 
August 14, 1969 


Yours, etc.. 


reavis & McGrath 



Stephen ... Steinberg 


a member ) 

Attorneys f r Defendants 
One Chase Manhattan plaza 
New York, N.Y. 10005 
212-269-7600 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

*■ - — - — --- — 


OCOLTUJ 


In the Matter 

No. 67 B 1451 

ANSWER AND OBJECTION 
_ TO CLAIM _ 

Bankrupt. 


of 

LONG ISLAND DIAMOND REO TRUCK CORP., 
formerly laacr.m as LONG ISLAND REO 
TRUCK CO., HIC., 


......— ---—....a 

The answer of MITCHELL U. KAY, the trustee herein, by 
LOUIS P. ROSENBERG, hio attorney, to the application of WHITE 
MOaOR CORPORATION to vacate the restraining provisions of the 
order dated December 21, 1967, and the objection to the proof of 
claim filed herein'by WHITE MOTOR CORPORATION, in the sum of 
$321,610.14, respectfully alleges: 

1. Admits that LONG ISLAND DIAMOND REO TRXK CORP. 
(bankrupt) entered into agreeiacnts uith WHITE MOTOR CORPORATION 
(claimant) dated November 23, 1966; security agreement dated 
February 21, 1967; and consignment agreement dated February 21, 
1967, and from time to tire delivered chattel mortgages, trust 
receipts and promissory notes to the claimant. 


2. Denies that the bankrupt is indebted to the claimant 
in any amount but, on the contrary, because of the acts and conduct 
of the claimant in violation of its obligation to the bankrupt, 
resorted to certain practices calculated to and resulting in 
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destruction of tho bankrupt's operations and business and damages 
in tho sum of $3,000,000.00. 

DEFENSE AND COUNTERCLAIM 

3. Claimant is engaged In the canufacturo of truc!;s 

which it Belle throughout the entire United States and in foreign 

countries and, in about June of 1957, acquired the assets of Reo 

Motors Inc., also a manufacturer of trucks, and in about April of 
» • 

1968, acquired the inventory and assets of Diamond T Motor Car 
Co., also a manufacturer of trucks. 

A. Hie benkrupt was a dealer in Reo trucks and parts 
under a franchise agreement with claimant, which franchise was 
subsequently extended co as to include Diamond motor trucks and 

parts. 

5 . Tho bankarupt entered into a financing agreement 
with claimant on or about IJovcnber 23, 1966 and In connection 
therewith the bankrupt's stockholders were required to enter into 
a Voting Trust Agreement with Glenn F. Konmer, an officer of the 
claimant, whereby the stock was deposited with said trustee and 
which Voting Trust Agreement also vested with said trustee the 
right to have the bankrupt employ a general manager acceptable 

to said trustee. 

6. Thereafter said trustee requested the bankrupt to 
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appoint Samuel Antelio to bo general nrmager, who was acting under 
tlio direction and supervision of the claimant through its agents 
and representatives, and the claimant , through said Voting Trustee 
and the general manager dominated end controlled tlio financial 
affaire of the bankrupt. 

7 . That tha financial affairs of the bankrupt, such 
as tho receipt and collection of moneys and dish' rcerrents thereof 
was in the exclusive control of the general manager, clainant'o 
designee, and tho banlurupt, through its cfriccrs and stockholders, 
relied upon claimant's agents to conduct the financial affairs of 
tho bankrupt in good faith and in its beet interests. 

8. That the claimant, through it3 agents, did not act 
in good faith and in the bankrupt's best interest but so conducted 
the financial affairs of the bankrupt so as to ere:.to technical or 
theoretical breaches so as to use those breaches a 3 a basis for 
declaring a default and a premature termination of tho agreements 
between tho parties. 

9. That claimant, through its agents and representatives, 
and with the intent and purpose to avoid its contractual and 
franchise obligations to the bankrupt and to destroy the bankrupt's 
business, did claim that its own acts and tho 3 e of its agents, 
constituted breaches and defaults under its agreements with the 




bankrupt and demanded full payment of moneyo allegedly owing and 
aloo demanded possession of all trucks and parts owned and possessed 
by the bankrupt and claimant took steps to enforce said unwarranted 
demands, which resulted in the bankrupt being compelled to ceacc 
operations. 


10. That claimant wilfully and unjustly instituted 
proceedings in the Supreme Court, New York County, and unilaterally 
obtained therefrom writs authorizing the Sheriff to seize and 
attach the bankrupt's property, thereby destroying the bankrupt's 
business, depriving it of the abi'ity to continue operations, and 
making necessary resort to bankruptcy proceedings. 

• , 11. By reason of all of the foregoing the bankrupt 

Is entitled to the return of all of the property that was seized 
by the Sheriff and damages in the sum of $3,000,000.00. 

WHEREFOkE, it is prayed that the application to 
vacate the stay be, in all respects, denied; that the proof of 
claim filed herein by the claimant in the sum of $321,610.14 
be disallowed; and that judgment be entered on the counterclaim in 
favor of the trustee and the bankrupt estate; decreeing and 
adjudging that the assets seized by the Sheriff be returned to 
the bankrupt estate, and that the claimant be required to pay 
damages for its unlawful conduct and destruction of the bankrupt's 
business in the sum of $3,000,000.00. 

Dated: March 29, 1968. 

Louia *». Koaenberg 
Attornoy for Trustee 
16 Court Street, 

Brooklyn, N.Y. 11201 




UNITED UTATT.U DIbTRICT COURT 
EAR'lEUl DISTRICT Or hkW YORK 


x 


In tho Matter of 

L0H3 IKLAKD DIA!JONO KUO TRUCK CORP., 
fomarly known as L0K3 lb LAUD KUO 

trucked., ii;c.» 

Bankrupt. 

.- I 

An application having been presented to the Referee 
by tho Trustee for authority to compromise the claia of tho 
bankrupt against WHITE MOTOR CORPORATION ("White") and Glenn F. 
Korsaer and White's claia filed in this proceeding pursuant to a 
written Offer of Settlement dated July 19, I960 addressed to the 
attorney for tho Trustee and transmitted to tho Referee; and 

A notice of tho proposed compromise and the hearing 
thereon having bren culled by the Referee to all creditors listed 
on the petition filed by the bankrupt; end 

A hearing having been hed by tho Referee on 
August 15, 1960 at which timo there appeared Louis ?. Rosenberg, 
Esc;., attorney for tho Trustee, Michael N. Kay, Trustee and 
attorney for a creditor, and Stepnen R. Steinberg, Esi;., attorney 
for White, all in favor of tho proposed compromise; and Messrs. 
Rcsobar A Zolotar (Myron S. Isaacs, Esq., of counsel), ''ttumey for 
the bankrupt, Messrs. Townsend & Lewis (by Eliot Lombard, Ley,, 
of counsol), a creditor, in opposition to the settlement; and 
After hearing argument by all appearing ar.d duo 
deliberation having boon had thereon, cad the Referee having 
determined tli." s the offer is fair and equitable to the bankrupt 
and its creditors; 

NOJ, on motion of LoiJLs P. Rosenberg, E34., attor¬ 
ney for tho Trustee, it is hereby 


ORDER APPROVING 

c. r ->;ra.o,nuu_ 

67&1451 



CtH- S 







on a 

- O’ 

ORDI'LUiD, that tha Trustee 1 o hereby authorized and 
directed to compromise the bankrupt*o clnim against White m:d Gle.ii 
F. Komnor end V.’hito'c claim against tha bankrupt on tho following 
terms end conditions: 

1. Tho Trustee shall receive from White a certified 
check in tho amount of $100,GUO.00. 

2. White Ghall withdraw its claim in this procee¬ 
din'; in the amount of $323,010.14 plus interest by filing in this 
Court a notice of withdrawal. 

3. The Trustee ohall discontinue with prejudice 
his counterclaim filed horuin in tho amount of $3,000,000.00. 

4. ’Tho Trustee end White, or their attorneys, ohall 
cxccuta and file a stipulation of discontinuance, with prejudice, 
but without cooto to either party, of an action now pending in the 

supreme court of the state of hew yqric, co'Jirrv or yomc, index 

Ho. 14135/07, entitled: "WHITE MOTOR CORPORATION against LC.'S 
ISLAND DIAMOND l£0 TRUCK CO., Ii:C., ct ano, Defendants and GLEWll 
F. KQMMSR, Defendant on Counterclaim/' ("Supreme Court action"). 
However, said stipulation shall not in any way affect the action 
of White Motor Corporation c^ainst Thomas A. Vir.cel and Thomas A. 
Vinccl’o defenses and counterclaims to said action. 

5. White Motor Corporation and tho Trustee or their 
attorneys arc directed to do all things necessary to cause: 

(a) The Sheriff of the City of Hew York, County 
of Hew York, to release to tho Trustee, upon payment by tho 
Trustee of an Id Sheriff's costs, fees cud expenses of a sum of 
money in tho approximate amount of $17,UU0.GU hold by said Sheriff! 
pursuant to an Order of Attcclocnt entered *n the Supreme Court 
action on September 1, 1967, and tho Trustee shall pay to tho 
Sheriff his tests, fees and expenses calculated on tho total 
originally attached by the Sheriff. 


V 


T 



_ 94 A 

(t) Tho Sheriff of tho City of Ncvf York, 

Queens County, end tho Sheriff of Suffolk County to rolccoo to 1 
White*, upon poyr.ont Ly Utica of cold Sheriff'll costs, fees, 
expenses, cad ctora^o charges, certain personal property hold by | 
caid Shcrlffo purr.uant to cn Order of Attachment entered on 
Scptci.iier 1, 1967 in tho Supremo Court action; 

(c) Tho Attachment bond end the Replevy Dead 
provided to tho Sheriff of tho City of IJcv York and tho 
Attachment Bond provided to tho Sheriff of Suffolk County in tho 
aforesaid cotion to be cancelled cad all liability thereunder 
extinguished. 

6. -to thcll deliver to tho Trustee* a covenant 
not to cue tho Trustee or tho br.n'urupt in connection with cny 
natter or cny claim asserted in tho Supre: o Court ection or in 
th?o proceeding* reserving therein Whlto'o ri^ht3 against Theses 
A. Viaccl in the Suprose Court ection. 

7. Tho Trustee shall deliver to White, its 
officcro, directors and employees and Clean F. Kooreer and their 
heire, administrators,. exe.cutorc cud assigns, a General Release 
reiccsir oald corporation and persons from ell aattcrc end 
claim of any nature whatsoever which tho Trustee or the bankrupt 
have. 

8. The Trustee chall deliver to V.liito a Eill of 
Sale, the consideration for which shall bo the compronico provi¬ 
ded for herein, of all personal property released to Whites by 
the Sheriff of tha City of t!ev York and the Sheriff of Suffolk 
County. 

9. The Trustco shall deliver to White an aaci^n- 
ment and release of all tho interest of the Trustco and tho 
bankrupt in and to a reserva account in tha approximate amount 
of $26,000 now hold by Universal C.I.T. Credit Corporation in 
the norao of tho banlcrupt. 
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10. TIuTlrusteo ohall deliver to Whlto ouch docu¬ 
ments os cro roquented by White so that White can coll or license 
la cay oteto oil of tha motor vel lclcs rcposccsocd and replevied 
by Whlto on or about August 26, 1967; end 


IT IS FURTHER ORDERED, that in tho event oil of the 
stockholdcrn of tho bankrupt shall by Septcxdber 15, 1963, dnlivcr 
to tho attorn-yo for White, thair individual General Releases la 
favor of White, its directors, officcro end cmployeca end Glenn 
F. Koirccr, end cold persona and corporation 1 !* helro, erccutoro, 
administrators cad assigns releasing .them from any end all 
claims which caid stockholders nev hnvo or nay have against odd 
persons end corporations, then Whlto shall, within 15 days there¬ 
after ccusq to to delivered to the ettornoy for tho Trustee, on 
behalf of said stockholders, its equivalent Ceneral Release in 
favor of coid stockholders. However, if said releases cro not 
delivered rs herein provided, ouch chall not affect ail of tho 
other ten -3 and conditions of this Order and tills Order shall 
remain end bo in full force and effect, and 


IT IS FURTHER ORDERED, that paragraph 1 of tho 
Order catered herein on December 21, 1967 by Judge Jacob 
Miohler staying tha Supremo Court action bo and it is hereby 
dissolved, and 


IT IS FURTHER ORDERED, that tha Referee shall 
retain jurisdiction in connection with tho within Compromise 
for tho purpose of adjudicating any dispute which may erica in 
connection with any portion of this Order or tha execution there- 
of. 


Doted: Jamaica, Hew York 
August , 1508 


keiorco in bankruptcy 
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LAST; UIJ DISTRICT OF 1EW VOiUC °° 


In the Matter of 


lTDi’3 15LAUD DL4U0IJD REO TRUCK 
COR?., formerly Imaa! as 

lc::c iglaiid red truck co. me. 


Bankrupt. 


L ‘X'-WlSi 


__ _ ''Wl'Z? '(s •'/ 
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THIS AGREEI-EUT, made this 6 v ; day of Septenher, 
I%3 by and bettreen Wins MOTOR CORPCR/.TICM, (hereinafter ••whiter 
a10lll ° corpor£Ci °n with ito principal office at ICO Erievicu 
Plata, Cleveland, Ohio on the one hand Grid MITCHELL II. KAY, aa 
Trustee in Eaa!;ruptcy of Lour la load Dicaond Reo Truck Cerp., a /J/ 

Lon- Island Diamond Reo Truck, Co., Inc., hereinafter "Trustee" 
end "Corporation") 

WIER2AS, White haa cosrcnccd a suit in the Suprene 
Court of the State of Raj York for the County of Mew York, bearing 
r.dax Mo. 14135/1567, gainst corporation raid Therm A. Vinccl, 
end caid defendants have counterclaiced against White end Clean 

F. Koaeer; end 

9 * 

WIIERZAS, corporate defendant filed a potion in 
bankruptcy in the United States District Court for the Eastern 

Dictrict of Mai York, White interposed a clala end Trustee count; 
cLoicod; and 

WIERZAS, Honorable Shertnan D. I’cmer, Referee in 
Bankruptcy, on August 26, 1363, ordered that caid claia and count:r 
c loins bo corapiooiscd by White and Trustee; 

New THEREFORE, in consideration of the preniees end 
other valuable consider;ticns: 

1) White hereby covenants and fierce 3 to discontinue 
end not prosecute the aforesaid action as c^oinat Trustco and 
corporation reserving hoiwer tho ri^ht to further prosccuto the 
aforoauid action CRcinst Thecas A. Vincol and White further c-rve- 


\ 
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nnnto and ngreoo that it will not honcoforth commence or prosecute 
nny other action, suit or proceeding, or othcrwi&o sue or 
nrocecuto Truotco or corporation for cliins, righto, demands or 
causos of action bated on matters set forth in the Complaint in 
the cforecnid action or the coca, filed in a bankruptcy pro¬ 
ceeding not; pending in the United Gtatca District Court, Eastern 
District of IIcvj York, bearing IJo. 67 B 1451, expressly excepting 
and reserving to White any action, causes of action, claims, 
righto or demands that Unite or its cuccesoors C3 assigns, now 
has, or that it or they may hereafter bring or make, against any 
other person or category or person not herein named or referred 
to. 

2) Trustee hereby releases and ^rever discharges \7hito, 
its present end forcer officers, directors end enploycca end 
3lcnn F. Kommor, their heirs, executors, administrators, successors 
or assigns from all claims, rights, demands or causes of actions 
which against White, it3 present end former officers, directors, 
and employees, and Glenn F. ICommor, their heirs, executors, 
administrators, successors and assigns Trustee or corporation now 
has or may have, for, upon or by reason of any aatter, cause or 
thing, whatsoever, from the beginning of the world to tho day 
of the date of this agreement. 

3) Trustee hereby assigns to Whita all of his on corpor- 
tioijs'right, title and interest in and to a reserve account now 
eld by Universal C. I. T. Credit Corporation in (he name of the 
nnkrupt. 

4) All rights of Trustee and corporation under tho 
Attachment Bond and the Replevy Bond provided in tho action 
described above, be and they hereby era cancelled and tho 
Trustee release 3 Whita and tho Sheriffoof tha City of Ucw York 
and tho Sheriff of Suffolk County and the bonding company 

- 2 - 
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SUPREME COURT OF THE STATE OF HEW YORK 
COUNTY OF HEW YORK 


WHITE MOTOR CORPORATION, 


plaintiff 


- against - 


LONG ISLAND DIAMOND-REO TRUCK CO,, INC., 
a/k/a LONG ISLAND REO TRUCK CO., INC. and 
THOMAS A. VINCEL, 


GLENN F. KOMMER, 


Defendants 


Additional Defendant on 
Counterclaim 


Index No. 
14135/1967 ! 


AMENDED ANSWER AtTD COUNTERCLAIMS, 

Defendants, for their amended answer to the anx-ndec 
comolaint and for their counterclaims, allego: 

I 

1. Defendants deny each and overy allegation 
contained in paragraphs 8, 12(b), 14, 15, 16, 18, 21 and 25 
of the amended complaint. 

2. Defendants deny knowledge or information 
sufficient to form a belief as to the truth of the 
allegations contained in paragraphs 1, 4 and 12(a) of the 
amended complaint. 

3. Admit that defendant LONG ISLAND DIAMOND REO 
TRUCK CO., INC. (“L.I. Reo") is a New York corporation, and 
that its name was formerly Long Island Reo Truck Co., Inc.? 
and otherwise deny each and every allegation contained in 
paragraph 2 of the amended complaint. 


CW P 
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4. Admit that Thomas A. Vincol wan and is 
proaidont and a atockholdor of L. I, Roo* and otherwise deny 
each and every allegation contained In paragraph 3 of tho 
auonuad complaint. 

5. Admit that L. I. Roo entered into tho 
following agreements mentioned in tho nnonded complainti 

(o) Agreement dated Auguct 20, 19G4 with 
Universal C.I.T. Credit Corporation (Exhibit A); 

(b) Agreenont dated Kovember 23, 19GG with 
plaintiff (Exhibit E); 

(c) Security Agreement dated February 21, 1967 
(Exhibit G); and 

(d) Conoignnont Agreement dated February 21, 
19C7 (Exhibit II), 

and refer to aaid agrocnents for their truo tema and 
conditions* and, Qxccpt to tho extont admitted, deny each 
and every allegation contained in paragraphs 5, 10 and 11 of 
tho r ended complaint, 

6. Admit that L. I. Roo from tlno to tine 
exocuted and delivered chattel mortgages and trust recoiptB 
in tho forms annexed as Exhibits C and D to the original 
complaint* -nd, oxcept to tho extont adraittad, deny each 
and every allegation contained in paragraphs 6 end 7 of tho 
amendod complaint. 

7. Admit that L. I. Roo mada tho promiscory notas 
annoxed as Exhibits F and I to tho original complaint, and 
roforo to tho said notos for thoir truo terms and conditionsr, 
and, oxcopt to tho extent admitted, dony each and every 
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8. Admit that L. I. Reo made n promissory note 
to plaintiff on or about August 20, 19G5; allege that the 
method of paying the note was provided in the Agreement 
dated November 23, 19G6? and, except to the extent admitted, 
deny each and every allegation contained in paragraph 20 of 
the amended comploint. 

9, Defendant Thomas A. Vincel admits that ho 
signed the promissory notes referred to in paragraph 7 of 
this amended answer and otherwise denies each and every 
allegation contained in paragraphs 23 and 24 of the amended 
complaint. 


first pr.rrrrsE 

10. L. I. Reo is a corporation organized under the 
laws of New York and for many years was engaged in the 
business of soiling trucks and truck parts and servicing 
customers* trucks in the counties of Queens and Suffolk in the 
State of New York. 

11. Defendant Thomas A. Vincel was and is 
president, a director and a stockholder of L. I. Reo. 

12. Upon information and belief: 

(a) Plaintiff was and i3 a corporation 
organized under the laws of Ohio and was and is engaged in 
the manufacture- of trucks which it sold and sells throughout 
the United States, including the State of New York, and in 
foreign countries. 

(b) Plaintiff's principal plant is located 
in Cleveland, Ohio. 
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(c) In or about June 1957, plaintiff acquired 
substantially all of the assets of Reo Motors, Inc., a 
manufacturer of truckn v/hoso principal plant was located at 
Lansing, Michigan. 

(d) in or about April 1950, plaintiff 
acquired the inventories and other assets of Diamond T Motor 
Car Co., a manufacturer of trucks. 

(e) Thereafter, plaintiff operated three 
principal truck divisions, a3 follows: White Truck Division 
at Cleveland, Ohio; Rco Motor Truck Division at Lansing, 
Michigan? and Diamond Motor Truck Division at Lansing, 
Michigan, all engaged in the manufacture of trucks for 

sale in the United States, including the State of New York, 
and foreign countries. & 

(f) During the Spring of 19G7, plaintiff 
combined the Reo Motor Truck and Diamond Motor Truck 
Divisions into the Diamond Rco Division which it continues 
to operate at Lansing, Michigan. 

(g) The additional defendant, Glenn F. Kommer 
was and is an official of plaintiff and is presently 
treasurer of its Diamond Reo Division. 

(h) Plaintiff is licensed to do business 
in the State of New York, maintains an office for the 
transaction of business in the State of New York, and 
through its officers, employees, and agents, including 
G'onn F, Kommer, transacts business in the State of New 

! York and derives substantial revenue from the sale of 
goods in the State of New York. 

13. L. I. Reo, and it3 predecessor partnership 
(of which Thomas A. Vincel was a member), were dealers in 
Reo trucks and parts under successive franchise agreements 
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entered into with plaintiff. When plaintiff'a Rco Motor 
Truck and Diamond Motor Truck divisions were combined, 

L. I. Reo became a dealer in Diamond Roo trucks and parts unci' 
franchise from plaintiff. 

14. On or about llovcmbcr 23, 1966, plaintiff 
required L. I. Reo to enter into a financing agreement, 

copy of which is annexed as Exhibit E to plaintiffs original 
complaint. 

15. The Agreement of November 23, 1966 required 
the stockholders of L. I. Reo and of its affiliated 
corporations, including defendant Thomas A. Vincel, to 
deposit their shares in a Voting Trust of which the Trustee 
would be a person designated by plaintiff. Plaintiff 
designated Glenn F. Kommer, the additional defendant, to be 
the Trustee. 

16. Plaintiff required the stockholders of 
L. I. Reo and its affiliated corporations to enter into 
a Voting Tru3t Agreement with Glenn F. Kommer, dated 
DecemLer 29, 1966, and said stockholders, including defendant^ 
Thomas A. Vincel, deposited their shares of stock in 

L. I. Reo and in the affiliated corporations with Glenn F. 
Kommer as Trustee. 

17. Plaintiff required the said stockholders 

to agree that they and members of their families would not, 
while L. I. Reo was indebted to plaintiff, engage in any 
bu: Lness competitive with the business of L. I. Reo or of it3 
affiliated corporations. 
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18. The Voting Truot Agreement of December 29, 

1966 ("the Voting Trust Agreement") provided that it was to hj 


governed by and construed in accordanco with the laws of the 


!! 

li 


State of New York. The shares deposited with Glenn F. Kommer 
as Trustee wero kept by him, through tho custody and 
possession of his and plaintiff's agents, in the State of 
New York. 


il 


l 

i 


19. The Voting Trust Agreement of December 29, 
1966 contained the following provision for the appointment 
of a General Manager for L. I. Reo by the Trustee: 


"It is understood and agreed that the 
Trustee may cause L. I. Reo's Doard of 
Directors to appoint a person acceptable to 
him to act as L. I. Reo's General Manager, 
whose salary shall be paid by the Trustee. ..." 


20. Thereafter, as a result of meetings in the 
State of New York, Glenn F. Kommer selected Samuel Antelis 
("Ante!is"), a resident of New York, to be General Manager 
of I,. I. Reo and requested the directors of L. I. Reo to 
appoint him as General Manager. The Board of Directors of 
L. I. Reo thereupon adopted a resolution provided in part: 

"RESOLVED that Mr. Samuel Antelis of 
172-20 133rd Avenue, Jamaica, New York, bo 
and he hereby is appointed General Manager 
of this Corporation, to serve at the pleasure 
of G. F. Kommer, Voting Trustee. ..." 

21. Until on or about the commencement of this 
action Antelis served as General Manager of L. I. Reo at 
the pleasure of plaintiff and Glenn F. Kommer a 1 under 
their direction and supervision. 

22. By reason of tho foregoing, plaintiff and 
Glenn F. Kommer dominated and controlled the financial 


i 


i 

i 


i 

i 


|{ 

i 


affairs of L. I. Reo. 
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23. All monies realized from the sale of trucks 
and truck parts, and all other income realized by'L. I- Rco,' 
were turned over by L. I. Roo's officers and employees to 
the control of Antelio and the application of said monies 
was in the exclusive control of Antalis. 

24. L. I. Reo, its officers and stockholders, 
relied upon plaintiff and Glenn H. Kommer to conduct the 
financial affairs of L. I. Reo in good faith and in the 
best interests of L. I. Reo, all of its creditors and its 
stockholders. 

25. Plaintiff and Glenn H. Kommer did not act in 
good faith and in the best interests of L. I. Reo, its credit 
and stockholders, in the conduct of the financial affairs of 
L. I. Reo but conducted them in a manner designed to enable 
plaintiff to claim at will that L. I. Reo had breached its 
agreements with plaintiff. 

26. Plaintiff is precluded from claiming that 
L. I. Reo breached its agreements with plaintiff in the 
manner alleged in the amend', d complaint. 

FIRST COU»TT£RCTAIM 

27. Defendants repeat and reallege each and every 
allegation contained in paragraphs 10 through 23 of this 
amended answer as though fully set forth herein. 

28. Plaintiff, with the active assistance of 
Glenn F. Kommer and with the intent and purpose to evade its 
aforesaid contractual and franchise obligations to L. I. Rco, 
to destroy the business of L. I. Reo, and to cause injury to 


"l 














r 
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Thomas A. Vincel, determined to, and did, claim that ito own 
acta and thooe of its agento in the conduct of the financial 
affairs of L. I. Reo conatituted breaches by L. I. Rco 
of its agreementn with plaintiff. 

29. U3ing the alleged breaches as a pretext, 
plaintiff, with the active assistance and participation of 
Glonn F. Kommer, declared L. I. Reo to be in default under 
its agreements with plaintiff, demanded full payment of 
monies allegedly owing to plaintiff, demanded possession of 
all trucks and parts owned and possessed by L. I. Reo, and 
teak steps to enforce said unwarranted demands, as a result 

i 

of which L. I. Reo was forced to close its doors and 
discontinue its business. 

30. Prior thereto L I. Reo was one of the largest 

i 

dealers in Diamond Reo trucks and had made sales of 
approximately $12,000,000 under the franchises from 
plaintiff. L. I. Reo's sales aggregated $2,710,131 during 
tho fiscal year ending September 30, 1965, $2,961,625 during 
the fiscal year ended September 30, 1966, and were approachin* 
a record during fiscal 1967. L. I. Reo's operations were 
profitable and its prospects excellent. 

J! 

31. In reliance upon its franchises from plaintiff 
and its contractual arrangements with plaintiff, L. I. Reo 
and its affiliated corporations purchased vehicles and 
part 3 and made substantial capital investments for the 
purpose of increasing the sales volume and potential of 

L. I. Reo and L. I. Reo's officers de/oted their talents 
and an extraordinary amount of time and effort to the buildir« 

I 

of a valuable distributorship of plaintiff's trucks. 
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32. Plaintiff and Glenn F. Kommer have caused 
substantial damage to L. I. Reo, its other creditors and its 
stockholders, including defendant Thomas A. Vincel. L. I. Reo 
has been unable to fill orders on hand for new trucks and 

to continue negotiations looking toward the sale of trucks. 

1 

Its capital investments have been seriously damaged and its 
good will has been destroyed. 

33. The agreements referred to in paragraphs 14 
and 16 of this amended answer were prepared in the State of 
New York as a result of meetings between the parties, 
including Glenn F. Kommer. Following the execution of 

the agreements, Glenn F. Kommer and his agents engaged in 
numerous activities in the state of New York relative to 
the agreements and to the conduct of the financial affairs 
of L. 1. Reo. 


34. By reason of the foregoing, defendants 
hrve been damaged in the sum of $2,000,000. 

SECOND COUT7TERCLAIM 

35. Defendants repeat and reallege each and 
every allegation contained in paragraphs 10 through 23 of 
this amended answer as though fully Get forth herein. 

36. Plaintiff and Glenn F. Kommer assumed 
fiduciary obligations to L. I. Reo, it3 other creditors, its 
stockholders and its affiliated corporations to act in the 
best interests of L. I. Reo in the control and management 

of its financial affairs. 
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37. After obtaining control and management of 
tho financial affaira of L. I. Reo, plaintiff and 
Glenn F.Kommer breached their aaid fiduciary obligations, 
acted in their own colfish intcrcoto and in bad faith, acteu 
with indifference to tho interests of L. I. Reo, eubordinat 
the interests of L. I. Rco to their own interests, and 
engaged in acts detrimental and prejudicial to tho defendant 
and others interested in b. 1. Reo. 

30. Defendants repeat and reallege each and 
evory allegation contained in paragraphs 20 through 34 of 
this amended answer as though fully set forth herein. 

THIRD COUCTEn CLAIM A ,T D SE COITD DKFEtJSS 

39. Defendants repeat and reallege each and ever 
allegation contained in paragraphs 10 through 19 of this 
amended answer as though fully set forth herein. 

40. Defendants and the stockholders of L. I. Reo 
entered into said agreements as a result of intimidation, 
duress and cc rcion on the part of pJuintiff and Glenn F. 
Kommor in that plaintiff and Glenn F. Komraer threatened 
to cancel the franchise of L. I. Reo. put L. I. Reo out of 
business and cause criminal proceedings to be brought agains 
Thomas A. Vincel unless the agreements were executed? and 
said agreements would not have been executed by L. I. Reo, 
Thomas A. Vincel and other stockholders had it not been for 
such intimidation, duress and coercion. 

41. The said agreements were extremely onerous 
in their terms and were designed by plaintiff and Glenn F. 
Kommor to enable them to injure L. I. Rco and Thomas A. 

Vincel and to drive them out of businoss. 
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42. Defendants repeat and reallege the allegation:, 
of pnriigrapha 20 through 24 and paragraphs 20 through 34 

of this amended answer ao though fully cot forth herein. 

F OURTH C OU^ ERCLhlM 

43. Defendants repeat and reallego tho 
allegations of paragraphs 10 through 19, paragraphs 40 and 41 
paragraphs 20 through 24, and paragraphs 28 and 29 of this 
amended answer as though fully set forth herein. 

* 44. Thereupon plaintiff, with the active 

assistance of participation of Glenn F. Komraer, wrongfully 
cancelled the franchise hold by L. I. Reo. 

45. Plaintiff and Glenn F. Kommer cancelled the 
said franchise without cause. 


46. Plaintiff and Glenn F. Kommer ac ed in bad 
faith in the performance of the franchise held by L. I. Reo 

and of tho said agreements between plaintiff and L. I. Reo, 

i 

continued to intimidate and coerce defendants for the purpose- 
of bringing about a cancellation of the franchise, and 
cancelled the said franchise in tad faith. 


47. Defendants repeat and reallege the 
allegations contained in paragraphs 30 through 34 of this 
amended answer as though fully set forth herein. 

I 

FIFTH COUNTERCLAIM 

48. Defendants repeat and reallege each and 
every allegation contained in paragraphs 10 through 13 of 
this amended answer as though fully set forth herein. 
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- -llOA 

49. Upon information and belief, the plaintiff, 

(ilenn F. Kommer, officers of plaintiff, plaintiff's White- 
Motor Truck Division, ito Reo Motor Truck Division, its 
Diamond Motor Truck Diviaion and officials of said Divisions, 
entered into a conspiracy in or about 1966 to combine 
plaintiff's major truck divisions and to drive out of 
business the largest dealers, including L. I. Reo, selling 
only Diamond or Reo trucks so as to circumvent plaintiff's 
contractual obligations and franchise commitments to them, 
thereby benefiting plaintiff and distributors of White Motor¬ 
trucks. . . 

50. Upon information and belief, pursuant to 
said conspiracy - 

(a) The plaintiff's Reo Motor Truck Division 
and its Diamond Motor Truck Division have been combined 

and the separate manufacture of Diamond trucks and Reo trucks 
has been discontinued, 

(b) Plaintiff and its co-conspirators have 
commenced to offer the sale of trucks and parts manufactured 
at the Diamond Reo Division at banning, Michigan under the 
White label to dealers under franchise from plaintiff's 
White Truck Division; 

<5 

(c) By means of intimidation, duress and 
coercion, as alleged in paragraph 40 of thi3 amended answer, 
and for the purposes of the conspiracy and tha reasons 
alleged in paragraph 41 of thi3 amended answer, plaintiff 
and Glenn F. Kommer required L. I. Reo and its stockholders 
and stockholders of it3 affiliated corporations to enter 
into the agreements and commitments alleged in parag aphs 14 
through 19 of this amended answer; 
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<a> Defendants ropoat and reallege each and 

every allegation contained in paragraphs 20, 21 and 23 of 

% • ' 

thiB amended answer as though fully cet forth herein; 

(e) Plaintiff and Glenn F. Kommcr acquired 
complete control of tho financial affairs of L. I. Reo and 
exercised their control in the manner alleged in 
paragraphs 25 and 37 of this amended answer; 

(f) Defendants repeat and reallege each and 
every allegation contained in paragraphs 28 and 29 of this 
amended answer an though fully set forth herein. 

(g) Plaintiff and Glenn H„ Kommer, and their 
agents, wrongfully and maliciously spread untrue statements 
in the trade and among customers and creditors of L. I. Reo 
that defendant Thomas A. Vincel had committed criminal acts, 
that it was dosirable to seize trucks owned or possessed by 
affiliates of L. I. Reo, that it was desirable to institute 
logal proceedings against defendants, and that defendants 
had secreted monies belonging to L. I. Reo. 

50. Defendants repeat and reallege each and every 
allegation < tained in paragraphs 30 through 34 of this 
amended answer as though fully set forth herein. 

SIXTH COUNTERCLAIM ON BEHALF OF 

_ DEFKtroANT L. I. REO _ 

51. Defendants repeat and reallege each and every 
allegation contained in paragraphs 10 through 13 of this 
amended answer as though fully set forth herein. 

52. On or about August 25, 1967, plaintiff and 
Glenn F. Konrnc; delivered to a Sheriff of tho State of New 
York a requisition (dated August 25, 1967) to seize vehicled 
owned and possessed by L. I. Reo valued at $351,449.27, 
together with an affidavit of Glenn F. Kommer (sworn to 
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in Hew York August 25, 1967) claiming that plaintiff was 
entitled to possession of the vehicles, and an undertaking 
in the sum of $702,090.54. 

53. 'Thereafter, in the presence of Glenn F. Konm: 
and of agents of plaintiff, the sheriff served upon L. I. r.; 
president, Thomas A. Vincel, in the state of New York, the 
said rcquicition, affidavit and undertaking, together with a 
copy of the summons and original complaint in this action. 

54. L. Z. Reo thereupon yielded to the mandate 
of the Court and, in reliance upon the undertaking, permitt-- 
the Sheriff to remove 42 vehicles from its premises: (includi 
3 vehicles then located in body shops). 

55. Upon information and belief, plaintiff and 
Glenn F. Kommer wrongfully and maliciously, in disregard 
of the requisition and undertciking delivered to the Sheriff 
and served upon L. I. Reo, took possession of and removed 
at least 36 vehicles directly for plaintiff's own account ar 
thereby circumvented the mandate of the Court without the 
knowledge or consent of L. I. Reo. 

56. L. I. Reo would not have permitted plaintiff 
and Glenn F. Kommer to remove the said vehicles if it had 
been informed that the requisition and the undertaking were 
not applicable to them. 

57. As a result o r the removal of the vehicles, 

L. X. Reo was required to discontinue the sale of trucks. 

50. Defendants repeat and reallege each and every 
allegation contained in paragraphs 30 through 32 of this 
amended answer as though fully set forth herein. 

« 
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59. Dy reason of tho foregoing, defendant L. i. J 
in entitled to return of the 3G vohicle3 wrongfully taken b\ 
plaintiff and to damages in the sum of $1,000,000. 

third defense on behalf or defend-Aitt vincel 

60. The original summons and complaint in thi3 
action named L. I. Rco os the sole defendant. Tho summons 
and complaint were served upon L. I. Reo and L. I. Reo ap tea 
in the action. 

61. Thereafter, without applying to or obtaining 
authorization of this Court to add a new defendant and to 
issue a supplemental summons, plaintiff caused the issuance 
of a new summons naming Thomas A. Vincel as a defendant in 
this action. 

62. At the request of plaintiff's attorneys, in 
lieu of personal service, defendants' attorneys accepted 
service on behalf of Thomas A. Vincel of the new summons and 
amended cc plaint. 

63. By reason of the foregoing, the Court has not 
acquired jurisdiction over the person of defendant 

Thomas A. Vincel. 

WHEREFORE, defendants demand judgment: 

1. Dismissing the complaint; 

2. Ordering return of the seized vehicles; 

3. Awarding to defendants damages in the sum 
of $2,000,000 against plaintiff and the additional defendant 
on the First, Second, Third, Fourth and Fifth Counterclaims; 
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4. Awarding to defendant L. I. Reo damages 
in the sum of $1,000,000 against plaintiff and the additional 
defendant, and ordering return of the 36 vehicles wrongfully 
taken by plaintiff, on the Sixth Counterclaim, 


together with the costs and disbursements of the action. 


REM&AR U ZOLOTAR 
Attorneys for Defendants 
Office and P. O. Address 
521 Fifth Avenue 
New York, N. Y. 

Oxford 7-1787 


t 
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STATE OF HEW YORK ) 


COUNTY OF HEW YORK ) 


. ss, _ 115A 


THO.’iAS A. VINCEL, being duly sworn, depones and 


says: 


He is president of LONG ISLAND DIAMOND REO TRUCK 
CO., INC., ono of the defendants in this action, a domestic 
corporation, and he is also a defendant in this action; tha- 
he has read the foregoing Amended Answer and Counterclaims 
and knows the contents thereof; that the same is truo to 
his own knowledge, except as to the matters therein stated 
to bo alleged upon information and belief and as to those 


matters he believes it tc be true. 


*?/'-mu / 


THOMAS A. VIMCEL 


Sworn to before me this 
31st day of October 1967 


Notary Public 

sni'TFv sr:nr.iiiT7. 
mum 1" lil ir, sid. ,.f sw r #r i 
K«. jjreoo 
Qualified in limn* County 
Cominiisi.n Lvpirti March 30, 1969 
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In the Matter of 

I.ONG I SI, .N)) DI.iMOUD R1IO TRUCK COUP., 
formerly known as LONG ISLAND kl 0 
TRUCK CO., INC. , 

Bankrupt. 
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WHERE..S, a compromise of the claims of White Motor Cor¬ 
poration against the bankrupt ancl the bankrupt's claims against 
White Motor Corporation and Glenn F. Kommer, has, after hearing 

held on August 15, 1963, been approved by the Referee and on 
_ ' ; /5u/u.«{ J7 / fc V, 

Order approving compromise entered it is hereby 

ORDERED, that pursuant to 11 U.S.C.A. 29 (b) and (c), 
the Trustee, Mitchell H. Kay, be and he hereby is directed to 
enter his appearance in an action entitled ’’White Motor Corpora¬ 
tion against Long Island Diamond Reo Truck Co. Inc., et nno.”. 
Supreme Court of the State of New York, County of New York, 

Index No. 14135/1967 and make or join in whatever application 
is necessary in order that he may be substituted as defendant 
and counterclaimant in said action for the purpose of causing 
said action and counterclaim to be dismissed with prejudice, in 
accordance v/ith the Order Approving Compromise entered this date 

Dated: Jamaica, New York 
August , 1968 

s cr.ixj 0 . ^3 

• •. • •' • Referee in Bankruptcy 



reavis & mcgrath 

Attorneys for White Motor Corporation 

by_*£■>.. 'X'/rK***** ' 
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SUPREME COURT OP THE STATE NEW YORK 
COUNTY OF NEW YORK 

WHITE MOTOR CORPORATION, 

Plaintiff, 

-against- 

LONG ISLAND DIAMOND REO TRUCK CO., 

INC., and THOMAS A. VINCEL, 

Defendants. 

- and - 

GLENN F. KOMMER, 

Defendant to Counterclaim. 


IT IS HERESY STIPULATED AND AGREED, by and between the 
undersigned, the attorneys for plaintiff WHITE MOTOR CORPORATION 
and defendant to counterclaim, GLENN F. KOMMER, and the attorney 
for MITCHELL N. KAY, Trustee in Bankruptcy of Long Island Diamond 
Leo Truck Corp., a/k/a Long Island Diamond Reo Truck Co., Inc., 
that whereas said parties are not infants or incompetents for 
whom a committee has been appointed and no person not a party has 
an interest in the subject matter of this action. The action of 
White Motor Corporation against Long Island Diamond Reo Truck 
Co., Inc. and the counterclaims of Long Island Diamond Reo Truck 
Co., Inc. against White Motor Corporation and Glenn F. Kommer be, 
and the same hereby are discontinued with prejudice, without cost" i 

to either party as against the other. This stipulation shall 5 t 

\ 1 

affect, and there shall be preserved,the rights of plaintiff • 

\ 

against defendant Thomas A. Vincel and said defendant's rights 

n ; 

against plaintiff. This stipulation may be filed without further 


eut. r- 
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STIPULATION! 
Index No. 14135/67 
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no Lice 
Dated; 
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, with the Clerk of this 


Court. 


Nov? Y .>rk, Hew York 
September '! j , 1968 



.., / J)\( fw , Jc. 


REAVIS &. McCKATH , Attorneys ior| 
WHIM: MOTOR CORPORATION and 
GLENN F. KOMMER 



7 ///lit : 

Louis p. kosEnbeK cT^tLFrney; 
for MITCHELL N. KAY, TRUSTElf 
IN BANKRUPTCY 



UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 


THOMAS A. VINCEL, GRACE VINCEL, 
NUNO TARDO, IRENE TARDO, WILLIAM 
BREEN, VIRGINIA BREEN, JOSEPH 
RUXMO, ROLF HOEGER, M. D. AIELLO, 
P. AIELLO and LIRCO CREDIT CORP., 


- U.OA 

69 Civil 753 


PLAINTIFFS' REPLY 
TO COUNTERCLAIMS 


Plaintiffs, 


- against - 


WHITE KOTOR CORPORATION and 
GLENN F. KOMMER, 


Defendants. 


Plaintiffs THOMAS A. VINCEL, NUNO TARDO and WILLIAM 
BREEN, by their attorneys, Hellerstein, Rosier & Rembar, for 
their reply to the counterclaims of the defendant WHITE KOTOR 
CORPORATION ("WHITE") and for their defenses to said counter¬ 
claims rc.^cctfully allege: 


THOMAS A. VINCEL REPLYING 
TO THE FIRST COUNTERCLAIM 
OF DEFENDANT WHITE 


1. Admits that Vincel was the President and a principal 
stockholder of L. I. REO, and is a resident of the State of New 
York and of this district; and except as expressly admitted herein 
denies the allegations of paragraph 42. 

2. Denies knowledge or information sufficient to form 
a belief as to the allegation of paragraphs 45 and 46. 

3. Admits that on or about November 23, 1966, WHITE, 

L. I. REO, and the principal stockholders of L. I. REO entered 
into an agreement, a copy of which is annexed to the complaint as 
Exhibit "A", and that L. I. REO executed a promissory note to 
WHITE dated November 23 # 1966? end except as expressly admitted 












herein denies the allegations of paragraph 47 (a). _ 

"I A 

4. Admits that on or about February 20, 1967, L/ i.reo 
executed a promissory note to WHITE in the amount of $42,739.56; 
and except as expressly admitted herein denies the allegations 

of paragraph 47 (b). 

5. Denies the allegations of paragraphs 49 and 50. 


. THOMAS A. VINCEL REPLYING 
TO THE SECOND COUNTERCLAIM 
OF DEFENDANT WHITE 


6. Replying to paragraph 51, repeats and realleges 
each and every allegation of paragraphs 1 through 4 above as if 
fully set forth herein. 

7. Denies the allegations of-paragraph 52, except 
admits that WHITE entered into two agreements with L. I. REO 
dated February 21, 1967. 

8. Denies the allegations of paragraphs 53, 54, 55 , 56, 


57 and 58. 

THOMAS A. VINCEL, NUNO TARDO 
AND WILLIAM BREEN REPLYING TO 
THE THIRD COUNTERCLAIM OF 
DEFENDANT WHITE 

9. Replying to paragraph 59, repeat and reallege each 
and every allegation of paragraphs 1 through 3 above as if fully 
set forth herein. 

10. Deny th--. allegations of paragraphs 60, 61, 62, 63, 


64, 65 and 66. 


THOMAS A. VINCEL REPLYING 
TO THE FOURTH COUNTERCLAIM 
OF DEFENDANT WHITE 


11. Replying to paragraph 67, repeats and realleges 
each and every allegation of paragraphs 1 and 2 above as if fully 








set forth herein. 


12. Denies the allegations of paragraphs 69, 70, 71 

and 72. 

THOMAS A. VINCEL, NUNO TARDO 
AND WILLIAM BREEN REPLYING TO 
THE FIFTH COUNTERCLAIM OF 
DEFENDANT WHITE 

13. Replying to paragraph 73, repeat and reallege 
each and every allegation of paragraphs 1 through 4 and paragraph 
10 above as if fully set forth herein. 

14.. Deny knowledge or information sufficient to form 
a belief as to the allegations of paragraph 75. 

15. Deny the allegations of paragraphs 74, 76, 77 and 
78. 

FIRST DEFENSE TO ALL 
COUNTERCLAIMS OF 
DEFENDANT WHITE 

16. Each of the counterclaims fails to set forth a 
claim upon which relief can be granted. 

SECOND DEFENSE TO ALL 
COUNTERCLAIMS OF 
DEFENDANT WHITE 

17. On or about August 25, 1967, WHITE commenced an 
action in the Supreme Court, New York County (Index #14135/1967) 
against L. I. REO. Said action, alleging conversion of motor 
vehicles by L. r. REO, sought to replevy vehicles valued at 
$351,449.27, or damages for said sum in case possession of said 
vehicles could not be given to WHITE. The plaintiff also sought’ 
an additional $227,675.36 on notes and other instruments executed 
by L. I. REO. A copy of said complaint is annexed hereto as 
Exhibit "A" and made a part hereof. 
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18. On or about August 28, 1967, WHITE applied for, 
and on or about September 1, 1967, WHITE obtained, a court order 
in said action attaching the property of L. I. REO. Copies of 
the affidavit of defendant GLENN F. KOMMER applying for the order 
of attachment, and of the order, are annexed hereto as Exhibits 
"B" and "C", respectively, and are made a part hereof. 

19. On or about September 1, 1967, WHITE filed an 
amended complaint in said.action bringing in VIKCEL as a defendant 
on his guarantee of notes of L. I. REO, and realleging the 
conversion of motor vehicles by L. I. REO (not by VINCEL) and the 
execution of the no'es by L. I. REO. A copy of the amended 
complaint is annexed hereto as Exhibit "D" and is made a part 
hereof. 

20. On or about October 31, 1967, L. I. REO and 
VINCEL filed their amended answer to the amended complaint in said' 
action, asserting counterclaims against WHITE and KOMMER for 
injuries to L. I. REO and to VINCEL. A copy of said amended 
answer is attached to the defendants' answer herein as Exhibit "D", 
and is made a part hereof. 

21. On or about August 27, 1968, Honorable Sherman D. 
Warner, Referee in Bankruptcy for the Eastern District of New York, 
signed an order approving the discontinuance with prejudice of 
said action. A copy of said order is attached to the defendants' 
answer herein as Exhibit "B", and is made a part hereof. 

22. Pursuant to the aforesaid order, WHITE by agreement 
with the Trustee in Bankruptcy for L. I. REO dated September 23, 
1968 released and discharged L. I. REO from all claims, rights, 
demands or causes of action against L. I. REO that WHITE then had 
or may have, including specifically the claims asserted by WHITE 

in the Supreme Court action. A copy of said agreement is attached 
to the defendants' answer herein as Exhibit "C", and is made a 
part hereof. 

• 4 - 
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Bankruptcy for L. I. REO stipulated to discontinue the action 
of WHITE against L. I. REO and the counterclaim of L. I. REO^^V^ 
against WHITE. Said discontinuance was with prejudice. A copy 


of said discontinuance is attached to the defendants' answer 


herein as Exhibit "F", and is made a part hereof. 


24. All the counterclaims asserted by defendant WHITE 


herein are based upon -the same instruments and conversion of the 


same motor vehicles that were the basis for the claims of WHITE 


in the Supreme Court action. 


25. As a result of the aforesaid order of Referee 


Warner, the aforesaid release and discharge of September 23, 1968, 


and the aforesaid stipulation of discontinuance, defendant WHITE 


is estopped and barred from maintaining the counterclaims set 


forth herein. 


THIRD DEFENSE TO ALL 
COUNTERCLAIMS OF 
DEFENDANT WHITE 


26. Plaintiffs THOMAS A. VINCEL.NUNO TARDO and 


WILLIAM BREEN repeat and reallege each and every allegation of 


paragraphs 17, 18, 19, 20, 21 and 22 of this reply as if fully set 


forth herein. 


27. In the L. I. REO bankruptcy proceeding, WHITE 


filed claims as a secured and general creditor in the total 


amount of $323,610.14. 


28. All the counterclaims asserted by the defendant 


WHITE herein are based upon the same instruments and conversion 


of the same motor vehicles that were tht, basis for the claims of 


WHITE in the bankruptcy proceeding. 
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29. As a result of the aforesaid release and discharge 
of September 23, 1968 and Court orders in the bankruptcy pro¬ 
ceeding, defendant WHITE is estopped and barred from maintaining 
the counterclaims set forth herein. 


FOURTH DEFENSE TO ALL 
COUNTERCLAIMS OF 
DEFENDANT WHITE 


124A 


30. In August and September 1967 defendant WTIITE 
seized all motor vehicles, parts, and bank accounts of L. I. R20. 

31. Upon information and belief the value of said 
motor vehicles, parts, and bank accounts exceeds the sums claimed 
as damages in the counterclaims set forth herein and has been 
retained by WHITE, and constitutes full payment of all sums so 
claimed. 

FIFTH DEFENSE TO ALL 
C0UNTERC1 MS OF 
DEFENDANT WHITE 


32. Plaintiffs THOMAS A. VINCEL, NUNO TARDO and 
WILLIAM BREEN repeat and reallege each and every allegation of 
paragraphs 17, 18, 19, 20 and 21 of this reply as if fully set 
forth herein. 

33. The order of Referee Warner referred to in 
paragraph 21 (Exhibit "B" to the defendants' answer herein) 
provided in part: 

(1) That the Trustee in Bankruptcy of L. I. REO 
would receive from WHITE a certified check in the amount of 
$ 100 , 000 . 

(2) That WHITE would withdraw its claims in the 
bankruptcy proceeding in the total amount of $323,610.14 plus 
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interest by filing with the 
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ie court a n 


notice of withdrawal. 


(3) That the Trustee in Bankruptcy of L. I. REO 


would: 


(a) Discontinue with prejudice his counterclaim 
against WHITE in the amount of $3,000,000. 

(b) Release WHITE and KOMMER from all matters 
* 

and claims which the trustee or L. I. REO have; and 

(c) Deliver to WHITE a bill of sale of 
personal property, an assignment of interest in and to a $26,000 
reserve account, and other documents permitting WHITE to sell or 
license motor vehicles replevied by WHITE. 

34. Upon information and belief the Trustee in 
Bankruptcy of L. I. REO has performed all the acts and delivered 
to WHITE all the consideration provided for in said order. 

35. As a result of the aforesaid, defendant WHITE 
has received and retained values that exceed the sums claimed 
as damages in the counterclaims set forth herein, and that 
constitute full payment of all sums so claimed. 


SIXTH DEFENSE TO THE FIRST 
COUNTERCLAIM OF DEFENDANT 
WHITE AGAINST PLAINTIFF 
THOMAS A. VINCEL 

36. Plaintiff THOMAS A. VINCEL repeats and realleges 
each and every allegation of paragraphs 17, 18, 19, 20, 21, 22 
and 23 of this reply as if fully set forth herein. 

37. On or about November 23, 1966, L. I. REO executed 
a promissory note to WHITE in the sum of $195,837.57. Payment 

of said note was guaranteed by THOMAS A. VINCEL. 


7 
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38. On or about February 10, 1967, L. I. REO executed 
a promissory note to WHITE in the sum of $42,739.56. Payment of 
said note was guaranteed by THOMAS A. VINCEL. 

39. The aforesaid Supreme Court action contained 
causes of action brought by WHITE against L. I. REO for collection 
of the notes referred to in the first counterclaim of the 
defendant WHITE. 

40. As a result of the aforesaid order of Referee 
Warner, the aforesaid release and discharge of September 23, 1968, 
and the aforesaid stipulation of discontinuance, WHITS released 

L. I. REO from liability upon the aforesaid promissory notes. 

41. The release of L. I. REO, the obligor of said 
notes, released plaintiff THOMAS A. VINCEL from his guaranty of 
payment. 

42. By reason of the aforesaid the defendant WHITS is 

u 

& 

barred and estopped from maintaining this counterclaim against 
plaintiff THOMAS A. VINCEL. 

SEVENTH DEFENSE TO THE FOURTH 
COUNTERCLAIM OF DEFENDANT 
WHITE AGAINST PLAINTIFF 
THOMAS A. VINCEL 

43. On or about November 23, 1966 defendant WHITE, 

L. I. REO, plaintiff THOMAS A. VINCEL, and other shareholders of 
L. I. REO entered into a written agreement, a copy of which is 
annexed to the complaint as Exhibit "A" and is made a part hereof. 

44. In and by paragraph 1 of said agreement, WHITE 
released and forever discharged L. I. REO, THOMAS A. VINCEL, and 
other shareholders of L. I. REO from all manner of actions, 
causes of action, claims and demands whatsoever, by reason of 
any matter, cause or thing whatsoever to the date of said agree- 
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ment, other than duties, and obligations contained in and collater¬ 
al to the agreement itself and a note dated October 28, 1965, on 

•i * 

which a balance of $18,180 was duo on November 23, 1966-*— 
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45. As a result of the aforesaid release WHITE 
is barred and estopped from maintaining the fourth counterclaim, 
which is based upon alleged acts all committed prior to 
November 23, 1966. 

WHEREFORE, plaintiffs demand judgment against the 
defendants as requested in the complaint and further demand that 
defendant WHITE'S counterclaims be dism';sed. 

Dated: New York, New York 

September 10, 1969 


Hellerstein, Rosier & Rembar 


M'A 


Attorney for Plaintiffs 
19 West/44th Street 
New York, New York 10036 
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SUPREME COURT OF THE STATE OF NEW YORK 
COUNTY OF NEW YORK 
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i . ; 


WHITE KOTOR CORPORATION, 

•• ' Plaintiff j 

*' “I 

-against- 


. 'Ct-o Po . 

: ; I4)5y/t>7 


LONG ISLAND DIAKOND-REO TRUCK CO.,' '• ’. 

INC/, a/k/a LONG ISLAND REO : • >•’. .• . . 

truck co., INC., : ‘ . • 

•. ; Defendant. .... 

• •• i .'"’.v's' < ■ • *,.■>•’ [ • *■ 

Plaint"ff by its attorneys, REAVIS & MeGRATH for 

its complaint alleges: ... .. 

.T...-•. • ..’v - ' • " 

1. At-all times hereinafter mentioned plaintiff 

was a corporation organized and existing under the laws of 
the State of Ohio. ; ’"" r-V. .’•• :• •’.>V- 

'.‘". ' it;- - . j• 

. * .* * • * v # ' - • \y* • 

• * ".>• .. • ' . • . • — 

2. * On information and belief, at all times here- 

* ... 

inafter mentioned defendant was a'corporation organized and 

' " ■■ ••••• • ( 

existing under the laws of the State of New York;*-’ 

3. Plaintiff is the assignee of certain trust 

• ■ • .. 

reev Lpts, chattel mortgages and an agreement of financing 

* •***••" * ' * 
entered into between defendant and UNIVERSAL C.I.T. CREDIT 

CORPORATION ("C.I.T." hereinafter). On or about November 3, 

a • • 

1966 C.I.T. duly sold and assigned to plaintiff all of its 
right, title and interest in and to said trust receipts, 
chattel mortgages and the agreement of financing. - • 


■\ ' ''.l :’F' ■ '' * ... 

• " ’■•A" , r.-'Y’.. .v V ,; f r.vA ;; - • * V .* ' 

• . .. 'u i r *i. • /. ** # # . , , • ». \ #,.*• 

■ * *’• • • *•*. A. . •' I ( . ■ .. • / ' j’V; ■■ ■' '» 












4. On or aboCt /uigoot xo, 1964 defendant made, 
executed and delivered to C.T.T. a certain agreement of 
financing, a copy of v/hich is annexed hereto and parked as 
Exhibit A. The terms thereof are fully set forth in said 
Exhibit A and the Court is respectfully required to make 
reference thereto. ' } ■■ ■ I ' '■■■ '. ’ '•'; 

//. 1 •’•••. t •■". ■" ... ' 

■:! 5; On or about the dates set'forth in the schedule 

. « . 

annexed hereto as Exhibit B, defendant made, executed and 
delivered to C.I.T. certain chattel mortgages in connection 
with certain motor vehicles defendant purchased from plain¬ 
tiff and C.I.T. financed for defendant. The Court is respect¬ 
fully requested to refer to the schedule annexed hereto as 
Exhibit B for the details and particulars of each of said 
chattel mortgages and the motor vehicles mortgaged. A copy 
of the form of chattel mortgage used in' each transaction is 
annexed hereto as Exhibit C. The Court is respectfully re- 

‘ * • ’ •’ V ’• ■f. 1 . 

quested to refer thereto for its terms. 

'■ 6. In connection with the chattel mortgages and- 

•. * - t * ; ' . • 1 • * ’ • . j ' * . 

the agreement of financing referred to above, defendant made, 

executed and delivered,to C.I.T. certain trust receipts. 

• • ’ • . .. • . • . * . 

The Court is respectfully requested to refer to the cbpy ' 
of the form sample of trust receipt which is annexed hereto 
as Exhibit D. '.V - : .’ ' 


7. On or about November 23, 1967, plaintiff and 
defendant entered into an agreement, (a copy of which is 
|i annexed hereto as Exhibit D) and defendant executed a pro¬ 
missory note in plaintiff’s favor, (a copy of which is annexed 


1 

\ 

: 

i 


V*v 


.i; <**• " ; 
. *• *, 


















_ 130 A 

hereto as Exhibit - . F). The* Court: is respectfully recuested 
to refer to Exhibits E and F for the terms thereof. 

8. Pursuant to the agreement annexed hereto as * 
Exhibit E, plaintiff entered into tv?o agreements dated 
February 21, 1967 which are referred to as "Security Agree¬ 
ment," (annexed.hereto as Exhibit G) and "Consignment Agree- 

fi . < 

ment" (annexed hereto as Exhibit H). The Court is respectfull 
.. / * ' 
requested to refer to Exhibits G and H for the terms thereof. 

9. \ (a) Pursuant to the aforesaid "Consignment 
Agreement" and the agreement of November 23, 1966 and the 
promissory note of November 23, 1966, the following motor 
vehicles are the property of and belong to the plaintiff, by 
reason of thZ facts hereinbefore and hereinafter alleged: 


KSSSSegEAR 


MAKE 






SERIAL # 

' l*> loo S' 

: S"? C Sr/ ? 

^ ,'nn<n 

•V:" 
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y ; :. 
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t_ -^c Vpf • • 
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• .00 Fursuant to the aforesaid "Security Agree- 

_ . *• xrenc and the agreement of November' 23, 1956 and the premis- f* •;*" 
!\Vi V \ ,.£\ ’ so -y note of November 23, 1966 /.plaintiff is entitled'to i* ' } /" *0 
• i^ediate possession of the foiloving motor vehicles, by t 

i reason of the facts hereinbefore and hereinafter alleged; and; 

.; •“/•i*‘i'. . '■,» , , , 1 ’ ' , ' ' • ' #i • •• 

' defendant has failed and refused, although duly demanded, to l ' * 

’ | give plaintiff possession of same: • • ' /' .•••' ’ T 

TO ™- 7 .. • . "xo ” v ^ 








. 1 * • 

KSwfti • 

_ U)2A 

• . ■ 

« 

.* .t 

JilVU*. HAKE 

>« i 

SERIAL // 

HOLE), ft 

VALUE 

Reo 

. VV1)W 

SovL 

'*>b 1 / 7. 

•'• v» 

■■ -JT*i'i/$v- 

• 6. *{^V . 

t c 7-C t> o 

• •. - w ; .; 

• < • ■ ^ 


CiToVL 

li-fjo ,'iO 

% ,C» 

' vri/i/ £Tc 

D» p fov 

8 ~OO o. Ofc> 

• i'ltc. 


u r-J" 

VOoo . O'O 

• Reo 


f\s t-.w-? . 

VcToo. -co 

hi i». 

•, /. • ' ... . 


C fov 

>JTcC 5 . o-o 

• ./ 

• ••/ .u 


e-*^v 

'r JT”o o, 'C'D 

‘Reo 



K,v>^. £^ 

if • 

/ • h 

• • • il, *. ~ 

‘ •' . 11 .;. 

.' '• V . .-' 

iT t (» 0^.0 

£ ^-ov-^ 

U V.) ‘h i L' 



s 

l l c, JO O* Ot» 

•. • • . . . . •:•# •* 
• • • < i .*’*■"■ 

.* * . ■ * t 

> ; k 

• rt,£><5y-v 

£c iPoO^kCr 


• . ■ ..’ ■ •• ..»>**•'*• * r 

*• ti 

^T”b7 oo^> 

r. ... 

Q rcV'tC. 


* • v ■•■* .'•* ; « v 

V4*) j Sr^ 

i-s -L7 

. 1 °/ OCO. C-O 


: *' 

• it 

* . • 

• It 

U/Ofcc 

R.-e o 

hdcK 

: Reo 

Eeo 

Xfe^ 

R-e-o 

xtj*-' 


-;... • v'.\f ©.oo’^y 

•,: *H>*i**^ 

JT*V*7 

*.’•' , •* . •' *.’ # * • v i 

. ; . .J~ 5~o 

1 -s -. ■* ' •- 

1 t> V J 

• ^T37v?7 
F&I&S-i- G- 

v^«g > ~ f > 


r -_ r ' 

/ -. M F-^oo-ty 

j .’a^v 

' ! ‘ ; ' * 

>; c- l H ^ ‘ 
3® ^tpL.r 
l^?rr 
, S^)*. z~ 



;"" i 


... 'S, 


cirooo. o o 


V:. *-•: • 


iooo o 

> OOfli «•© 

;;. ^oOO,o‘4 
>600, o *0 
> C o e, e -£ 
>>600.-0 * 
^CO.fO •• 


CKtv^ —. 

G'/VC 

"B> 4'"0C,/Gu>Qj, 

^eo .• PfUo • r ‘ ’ > il 
RrA ' * . /- 


^ci~0 3. 

. /"7©o 

C Sovi- 

iq ^A "> © CO, -OO 
bvxy 3t:oo. OO 

? 3^o-’.oo 

.^V- OC>C? * Ofl 
^ © 00,00' 
’••*. > ° oo. oo 
,;’. V .>OO0, <« -0 
• ^000/00 
I ^ >PQQ. o o 

T'>S’/ l U^iq. \,j 


S'rj-y 


— % 







% 

*/*. 


11 


l 133A 

10. On or about February 20, 1967, defendant ex¬ 
ecuted in plaintiff's favor a promissory note in the amount of^ 

$42,739.55. A copy of said note is annexed hereto as Exhibit : 

• # 1 

I. The Court is respectfully requested to refer to Exhibit I 
for the. terms thereof. •••'/. • .. . - * • 

11. (a) Since on or about August 1, 1967, defendant 

has defaulted in performing the terms of and has breached all : 

of said agreements, trust receipts and'chattel mortgages by 

converting the following motor vehicles owned by plaintiff to 
■!j . , on information and belief, 

its ovm use and by /fraudulently concealing the proceeds of the 
sale of the following motor vehicles and failing to transmit 

• . . . 5 • : • . • 

the proceeds to plaintiff: v/ . ■ 


\ r, Hi-. 


1 1 . 


•• ■ ■. t •. 


•. 


> . . . 

• . . r . 


K8££L 

Yr-AR 


HAKE 


SERIAL # 


MODEL # 


AMOUNT DUE 
PLAINTIFF 
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sT“l 1 C' t$ 

c 
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’• % ~nn'n 
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t l« 1‘J.V 
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C r-fi t 
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** 
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• •*“ 

• r.. • • • . • • •* v .’ 

: ■ s . . : •• <• * ^ . 

* •.. .. *w • ' .* 

- V • . 4* 

r * >/■.- * 



(b) Since on or about August 1, 1967, defendant 
, on information and belief, 

has/fconverted the motor vehicles listed in paragraph 9(a) 
above, to its own use and has failed and refused, although.de¬ 
manded, to surrender possession thereof to plaintiff, although 

* *V. » . . , i 

plaintiff is the owner and entitled thereto. •• 

• ... • . . • •. ... 

•. 12. By reason of the aforesaid defaults and 

breaches, under the terms of all of the aforesaid agreements, > 

promissory notes, the trust receipts, chattel mortgages and ' 

agreement of financing, a total of $ is due and 

owing and plaintiff is entitli d to immediate possession of 

the motor vehicles described in paragraph 9. 


V ; ■' .i' r "■ 

- n: 

• ...... 


, ■ • ■ .‘-Ty.'-.-’J .** vv.':i.v : •••,.>/ *•$■':** r: .-: ' 

. ‘ .**#• *•...*• • */* . • . • ;• ,r .^.”1 ;•.* •*.*.« .• * 

•' •• \ v : • .*• *•*. .;•'!• • 5 *' . . . *, 

• \\ .*.* N : 90 . / .* 

. .7 ' ♦ .* ! v .‘ • 1 . ** v ■■•*.**■*• * * * 

. • • i ■ . •#: •'* -v..-'•* •/*;■... «. ,• 

\ V . *• • • ; ,4*. .*"■•.* ;t •' - 1 ,. ‘ | . , 








• 13 • Py reason of the aforesaid defaults and 

Ml , • 

breaches, defendant is duly indebted to plaintiff in the 
amount of $ ^7, t*7- • s~> # Demand has been made upon defend¬ 

ant to pay said amount and defendant has failed and refused, 

14, The value of the vehicles sought to be re¬ 
plevied in this action is $ ^ ^ , By reason of 

the^aforesaid breaches, plaintiff is entitled to immediate 
possession of all of the motor vehicles. Demand has been 
made upon defendant to deliver possession of the said motor 
vehicles to-‘plaintiff. Defendant has refused to deliver 
said motor vehicles to plaintiff. Thus, defendant has wrong" 
fully detained the same to plaintiff's damage in the sum of 

. . ' •' • •«#:: ' •* 
• . « *•■*•'■* * * • *■ Y**' * _ *•••;•** • ‘.’V • ' ’* 

WHERLtORE, plaintiff demands judgment against the 
defendant for the possession of the said motor vehicles and 
in case possession thereof cannot be given to the plaintiff 
the sum of $ /, S*'/?. V? with interest thereon'from the. 

1st day of August, 1967 and for the sum of $<3*7, 

on account of the breaches of the instruments described above 


—w.T&=£es, together with the costs of 
this action, plus interest as provided by law and for such 
other and further relief as to the Court may seem just and 
proper. ' * 


’}./< ' reavis & mcgrath 

•....V '• Attorneys for Plaintiff 

s‘«. - • 1 Chase Manhattan ?1 -r- 

•' v -' " New York, IT.Y. 10C03 

' . 269-7600 • • 
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* ni " ~ in lltc within action. 1 have icatl the foregoing 

• tnd know the contents thereof and lit* snuu is true to niy own knowledge, 
except as to the matters therein stated to b; alleged on information and belief. and that as to those Blatters 
I believe it to be true. „ . . '■ 

Sv.orn to before me this day . “ _ .... . * ' ' ’ 

of ,i9 . • '• ’ . 


STATE OF NEW YORK 
COUNTY OF Nev 7 Yor 


K ) 

»rk } ls " 


, Glenn X. Konsaar .. * , being duly sworn, says: 

111110 Treasurer • of the Diatcond-Reo Division of White Kotor’ 

Jtdlfiywtwilhe Plaintiff in the within action. I hove read the foregoing ££$??? j£ 0n 

and know the contents thereof and the same is true to my own knowledge, except as to the matters therein stated 
to be alleged upon information and belief, and as to those matters I believe it to be true. 

I further say that the reason this verification is made by me and not by White Kotor Corporation’ 

is because the said corporation is an Ohio 
corporation and I am an officer thereof, to-wit, its Treasurer nf -t.-e n . . . 

have been duly empowered by its ExeS p -f d * Re ° Division and 

on behalf of the plaintiff. 1V e Vice-President to execute same 

Sworn to before me this V'/'day * ' /7 • ’ . i/* 

° / • .. • .. (?;. . ^Or.i^tiYtrrrrr.'. 

(sCJOZx* OlJLAa 9. Sr?'V3*W8 / . '■ 


affidavit or affirmation of personal service 
STATE OF NEW YORK i • 

county of I 


.beinj duly , admitted 

iworn, deposes and says: to p.actice in the Courts of 

the Si ’!e of New York and 

. : . W J(J| R elv Jj g, 

• MeGratl attorneys of rec- 

.. i. ■•.’i. . • • --V ord in this st '.jo, affirms the 

• following tc be true under : 

• ‘ the penalties >f perjury: 

V-1 not a party to the action. On the 

. of .!» .at No. 


h» «h: Borough of ' • .' Cty or New Yof ^ 

I served the foregoing 

upon . - , ’ . 

the * • • ". ; - ; • •v : • 

!a this action, by delivering to and leaving personally 
with said . * 


AFFIDAVIT OR AFFIRMATION OF SERVICE BY MAIL 
STATE OF NEW YORK . 

COUNTY OF 


, being duly , an attorney 

sworn, deposes and says: admitted to practice in the 

• Courts of the State of New 

‘V York and associated with 

r Reavis A McGrath, attor- 

! *../••. neys of record in this action, 

:• m .* • v. .* ‘ affirms the following to be 

. ‘ T r true under the penalties of 

• " • perjury: 

I am not a party to the action. On the 

~ 19 I served the within 

• ’ ’. "* *•' upon 

the attorney for the above . 

Blm:J by depositing a copy 

thereof enclosed in a post-paid properly addressed wrapper 
In a Post Office Depository within the State of New York. 


• ' ' » trie a-py thv.tof. 

I knew the person served as aforesaid to be ' - 

. '• the person mentioned and described in s.-id 

^ . V , ... as the 

.1 . ■ ... ...• r ;■ . !•*•: • •'. . 

.. .. *• ’therein. 


directed to it id attorney at 




(Dated) 

Swom to before me this 
<»cf. , 19 


r •** 


• (Dated) 

Sworn to before rr.e this 
day of ,ip 







SUPREME COURT OF THE STATE OF MEW YORK 
COUNTY OF NEW YORK 


WHITE KOTOR CORPORATION, 


P.aintiff, 


-against- 

LONG ISLAND DIAMOND-REO TRUCK CO.,INC. 
a/k/a LONG ISLAND REO TRUCK CO., INC.,’ 

D fendant. 
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Index No. 
14135/1967 

AFFIDAVIT 
APPLYING FOR ORDER 
OF ATTACHMENT 


STATE OF NEW YORK ) 

COUNTY OF NEW YORK) ss: 

GLENN F. KOMKER, being duly sworn, says: 

1. I am the Treasurer of the DIANOND-REO DIVISION 
OF WHITE KOTOR CORPORATION, the plaintiff, and I have know¬ 
ledge of the facts hereinafter set forth and make this affi¬ 
davit in support of a motion for an order of attachment, 
pursuant to 56201 and Rule 6211 CPLR. against the property of' 
LONG ISLAND DIAXOND-REO TRUCK CO., INC., a/k/a LONG ISLAXD REO 
j TRUCK CO., INC. I am authorized by the plaintiff to make this 

affidavit and verify this complaint pursuant to the documents 
I annex hereto. 

2. A cause of action, other than a matrimonial 
action, exists in favor of the plaintiff and against the 
defendant for the recovery of a sum of -on-y arising out of 
the following facts; On information and belief the defendant 
has converted to its own use eight (8) DIAMOND-REO trucks, 
having a value of-$68,684.58 , which were consigned by 
Plaintiff and for which the defendant was obligated to nay 
j upo„ receipt of the purchase price from its retail customer. 

I Instead, the defendant has fraudulently concealed the fart 
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that these trucks were sold and converted the motor vehicles 
and their proceeds and fraudulently secreted the proceeds from j 

I 

the plaintiff and failed and refused to pay for same. The 
basic of the value of §68,684.58 is the invoice cost from 
plaintiff's factory of the eight (8) trucks involved. The 
sources of my information were conversations I had on August 
25th and August 26 with the principal stockholder of the 
defendant, Thomhs Vinccl and my own check of the trucks in 
defendant's inventory on those dates which determined that 
these trucks had been sold and not paid for. 

3. Plaintiff has demanded and I very believe is 
entitled, in whole or in part, to a money judgment against 
the defendant, and the amount herein demanded is over and 
above all counterclaims known to the plaintiff. The verified 

complaint is annexed hereto and made a part hereof. 

Ho & 

4. The plaintiff i -s—commenced this action 

in part, to recover the sum of §579,124.63, with interest 
from August 1, 1967, together with costs, Sherif.'s fees and 
expenses. .. . 

5. An undertaking in the amount of § 6 f »oo. o« 

is submitted herewith, executed by a Surety Company authorized 
to execute an undertaking within the State. _ • . 

6. The purpose of this application is to attach 
personal property of the defendant such as bank accounts, 
motor vehicles which are not on defendant's premises but 

, f 

which had been transmitted to body shops for body work, and 
amounts due defendant from finance companies. ; ‘ 

7. No previous application has been made for 
*ny other c’-^cr of attachment nor has any other . isiunul 
remedy as defined in §6201 CPLR been sought or secured in 
this action against this same defendant. 


2- 
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WHEREFORE, I respectfully ask that an prder of 
attachment in the form annexed hereto be issued in favor of 
plaintiff nealn»t the defendant LONG ISLAND DIAKOND-REO TRUCK 
CO..IKC., a/R/a LONG ISLAND REO TRUCK CO., INC., in Che sun 
of $60,000, and that plaintiff have such other, further 
and different relief the Court may deem just and proper. 


Sworn to .before me this 
28th day of August, 1967. 

_ 

Notary Public.- T 

P STEIN3FSS 

«0lj7 PjUc. silt* ol f;•* Yor 3 

fert r , N °- 31 51 10 l 

“rtificale fi,ed in Nt.« York County 
Conun.ii.on &q, ( m Alnrch 30 , 19^3 


7Je,~ f? At,tn. 

Glenn t. Kommer 
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WHITE MOTOR CORPORATION 
Certificate ns to Execution Authority 

The undersigned certifies that he is the acting Assistant Secretary 
of White Motor Corporation, an Ohio corporation, and that, as such, he 
is authorized to execute this Certificate on behalf of the Corporation, 
and further certifies that the following has been excerpted from the 
Code of Regulations of the Corporation, which Code of Regulations was 
duly adopted April 24, 1965 at a meeting of .the shareowners of the 
capital stock of the Corporation and is in full force and effect on 
the date of this Certificate: 

• "ARTICLE VII 

EXECUTION AND SIGNATURE OF DOCUMENTS 

Unless the Board of Directors in specific instances other¬ 
wise provides, deeds, leases, real estate mortgages and other 
‘ formal instruments under seal shall be signed by the chairman 

of the Board, or the president or a vice president, and attested 
by the secretary or an assistant secretary or the treasurer or 
an assistant treasurer. All other instruments, contracts and 
documents of every class and description requiring the signa¬ 
ture of the Corporation shall be signed by such officer or 
officers and/or assistant officer or officers and/or agent or 
agents as the Board of Directors may from time to time authorize 
or designate or expressly delegate authority to designate, except 
as otherwise specifically provided in these regulations.", 

and further certifies that at a meeting of the Board of Directors of the 
Corporation, duly held on May 26, 1965, at which meeting a quorum was 
present and acting at all times, the following resolution was duly 
adopted: 

"FURTHER RESOLVED, that pursuant to Article VII of the Code 
of Regulations, authority to designate officers, assistant 
officers or agents of the Corporation to sign instruments, 
contracts and documents of ever}' class and description 
requiring the signature of the Corporation, other than 
deeds, leases, real estate mortgagss and other formal 
instruments under seal, is hereby delegated to J. N. Bauman, 
President and Chief Executive Officer, or J. P. Dragin, 

Executive Vice President;". 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed the 
corporate seal of the Corporation this 24th day of August, 1967. 


Assistant Secretary of 
White Motor Corporation 
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Wi-iiteMotor Corporation 

100 Erieview Plata - Cleveland.Ohio UlJ-l-Aioo Cade 21(1 /520-6&00 


J P on AG IN 
CKCCWT'Vt Vice *WC»'OCNT 


August 24, 1967 


Mr. G. F. Koiruner: 

• 

On May 26, 1965 the Board of Directors delegated to 
me the authority to designate persons to sign contracts and 
other documents, other than deeds, leases, real estate Rort 
gages and other formal instruments under seal, requiring the 
signature of the Corporation pursuant to Article VII of the 
Code of Regvlations which provides: 

•• Exec ution and S i gnature of Documents 
Unless the Board of Directors in specific 
instances otherwise provides, deeds, leases, real 
estate mortgages and other formal instruments unaei 
seal shall be signed by the chairman of the Board, 
or the president or a vice president, and attested 
by the secretary or an assistant secretary or the 
treasurer or an assistant treasurer. All other 
instruments, contracts and documents of every class 
and description requiring the signature of the Cor- 
' poration shall be signed by such officer or officers 
and/or assistant officer or officers and/or agent or 
agents as the Board of Directors may from time to 
time authorize or designate or expressly delegate 
authority to designate, except as otherwise spe- 
• cifically provided in these regulations. 

Pursuant to this delegation, I hereby designate you as 
a person to execute court pleadings and all instruments necessary 
and related to the obtaining of surety bonds in connection wit 
court proceedings of whatever form against Long Island Reo iruck 

Co., Inc. 


Very truly yours, 

/U 

J.(A>. Dragin 

Executive Vice President 


RHC:bs 




* *r. * ■ ; •• 


» 
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PRESENT: 


cnn i>,ul 


of the Supreme Court of the 
State of New York, held m ana 1 
for the County of New York, at 
the Courthouse, bU centre Street' 
New York, N.Y., on the I 
day of Auguot, 1967. 


JJL'.N/U fLYNN 


Justice. 


WHITE MOTOR CORPORATION, 


Plaintiff, 


-against- 


LONG ISLAND DIAKOND-REO TRUCK 
CO., INC., a/k/a LONG ISLAND R£0 
TRUCK CO., INC., 


Defendant. 


Index No. 14135/1967 


ORDER OF 
ATTACHMENT 


A motion having been made by the plaintiff for an 

Order of Attachment against the property of the defendant in 
* 

an action in the Supreme Court, New York County, 

NON, on reading and filing the summons and verified 
complaint herein, the affidavit of Glenn H. Kommer, duly 
sworn to August 28, 1967 wherein it appears that a cause of 
action for a money judgment in favor of the plaintiff and 
against the defendant, where the plaintiff has demanded and 
would be entitled to the, sum stated in the affidavit 
$579,124.63 with interest from August 1, 1967 and that the' 

plaintiff is entitled to recover said sum above all counter¬ 
claims known to it; 

AND it being further shown by said affMaWc, sr.d 
verified complaint that rn« plaintiff is entitled to an 
prder of attachment a ? a«--.‘ the ;.r« r ty of the defendant 
on tne ground that defendant has converted motor vehicles 
«nd rw ownad by the plaintiff, and the undertaking 
required by.law having been submitted herewith. 


gr f/Z/JP/y- 
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NOW, on notion of Reavis & McGrath, attorneys for 
plaintiff, it is 

ORDERED, that the plaintiff’s undertaking be and 
the same hereby is fixed in the sum of $6,000, of which 
amount the sun of $ . &© thereof is conditioned 

that the plaintiff will pay to the defendant all legal costs 
and damages which may be sustained by reason of the attach¬ 
ment if the defendant recovers judgment or it is finally 
decided that the plaintiff was not entitled to an attachment 
of the defendant's property, and the balance thereof con¬ 
ditioned that the plaintiff will pay to the sheriff all of 
his allowable f ee s, and it is further 

ORDERED, that the Sheriff of the City of New York, 
or the Sheriff of any county of the State of New York, levy 
within his jurisdiction, at any time before final judgment, 
upon such property in which the defendant has an interest 
and upon such debts owing to the defendant as will satisfy 
the plaintiff's demand of $ ^ COO .together with 
probable interest, costs and the Sheriff's fees and expenses, 
and that he proceed hereon in the manner required by law. 

ENTER within ten days. 



. *.»««-.» i • •#•*« 4 .• % \ ~iu ’**v , 


I 
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Sl)?RSD5 COURT O)' TH2 STATE OF NEW YORK 
COUNTY 01' 1-1EW YORK 


WHITE .MOTOR CORPORATION, 

Plaintiff, 

-against- 

LONG ISLAND DIANOND-RSO TRUCK CO., 
IRC., a/k/a LONG ISLAND REO TRUCK 
CO., IHC., and THOMAS A. VIKCSL, 

« 

Defendants. 
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Index No. 14135/67 


AMENDED VERIFIED 
COMPLAINT 


Plaintiff by its attorneys, REAVIS & KcGRATH for 


its complaint alleges; 


FIRS T CAUSE 0? A CT ION . • j 

♦ 

. • ' j 

1. At all times hereinafter mentioned plaintiff 

’ | 

was a corporation organized and existing under the laws of 

. # I 

the State of Ohio. • '• * 

i 

i 

2. On information and belief, at all times here¬ 
inafter mentioned defendant, LONG ISLAND DIAMOND-REO TRUCK CO., 
INC., a/k/a LONG ISLAND REO TRUCK CO., INC. ("corporate de¬ 
fendant") v/as a corporation organized and existing under.the 

• i 

lavs of the State of Mev; York. 

• . 

3. At all times hereinafter mentioned, defendant, 

THOMAS A. VINCEL was President of the corporate defendant, its 
principal stockholder and controlled and dominated the affairs 
and operations of the corporate defendant. • • 












L 144A. 4. Plaintiff it tlic: assignee of. certain trust 

ji receipts, chattel mortgages and an agreement of financing 

il ' 

ji entered into between defendant and UiiXVEkSAL C.X.T. CAED''? 

I! 

j: CORPORATION ("C.X.T." hereinafter). On or about November 3 

i; 

ji 1966 C.X.T. duly sold and cillG ignect to plaintiff all of its 
jj right, title and interest in and to said trust receipts, chat 

•j 

|i tel mortgages and the agreement of financin'?. 

I 

j; . 5. On or about August 23, 1954 defendant made, 

!i executed and delivered to C.X.T. a certain agreement of 

i- 

i| financing. The terms thereof are fully set forth in Exhibit 
j| A to the original complaint and the Court is respectfully re- 

|i • 

c quested to make reference thereto. 

Ij » . . • 

6. On or about the dates set forth in the schedule 
ji 

ji annexed to the original complaint as Exhibit 3, defendant 

j, made, executed and delivered to C.X.T. certain chattel mort- 

S 

|i £3ges in connection witn certa.m motor vehicles defendant 

j purchasea from plaintiff and C.I.T. financed for defendant. 

j The Court is respectfully requested to refer to the schedule 
: 
i 

• annexed to the original complaint as Exhibit 3 for the detail 
and paiticulars of eacn oz said cnsttel mortgages and the 

I; motor vehicles mortgaged. A copy of the form of chattel 
j mortgage used in each transaction is annexed to the original 
ji complaint as s»xnj.oit C, The Court is respectfully requested 
j to refer thereto for its terms. 

» * 

7. In connection with the chattel mortgages and 
d 

j: the agreement of financing referred to above, defendant made, 

* • * 

j* executed and delivered to C.I.T. certain trust receipts 
j; ihe Court is respectfully requested to refer to the cocv 

j* 

t of the form sample of trust receipt which is annexed to the 
j original cor:, plaint as Exhibit D. • 
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8. The corporate defendant has defaulted in the 

• * 

1 payment of saicl agreement of finc.ncJ.ng and by reason thereof 

i 

i is.justly indebted to plaintiff in the sura o' $113,243.43, 

I* . 

• • 

j: which although duly demanded has not been paid* and plaintiff 
•! is entitled to iticsed.iate possession of. the motor vehicles 
I listed in Exhibit D. Demand has been made upon defendant to 

I; • 

jj deliver possession of all of the motor -vehicles to plaintiff 

i; ’ 

i ; and defendant lies refused to deliver all of said motor ve- 

i, • 

!. Hides to plaintiff. 


SECOND CAUSE C? ACTION 


- 1-J5A 


9. Plaintiff repeats and realleges each and. every 

allegation contained in paragraphs "1" and. "2" as if fully 
set forth arid rewritten herein. • . 

i 

10. On or about November 23, 1956, plaintiff and. 

- ! 

the corporate defendant entered, into an agreement, a copy of 
which is annexed to the original complaint as Exhibit E and 
defendant executed a promissory note in plaintiff's favor, a 
copy of which is annexed to the original complaint as Exhibit 
F. There is now due and owing $110,294.15, plus interest, on 

said promissory note. The Court is respectfully requested, t: 

% 

refer to Exhibits E and F for the terms thereof. 

11. Pursuant to the agreement annexed hereto as 
Exhibit E, plaintiff entered into two agreements dated Febru¬ 
ary 21, 1967 which are referred to as "Security Agreement" 
(annexed to the original complaint as Exhibit G) and "Con¬ 
signment Agreement" (annexed to the original complaint as 
Exhibit K). The Court is respectfully requested to refer to 
Exhibits G and H for the terms thereof. . 


3 







— (a) -Pursuant to the aforesaid "Consign. ■•.». 

Ar/vcemont" "nd the agreement of November 23, 1966 anc' th? 

O 

promissory note of November 23, 1966, the following motor 
vehicles are the property of anc’. belong to the plaintiff, 
by reason of the facts hereinabove raid hereinafter alleged. 


M'.Kfi 

saniAL v 


MODEL v 

Diawiand-Ueo 

569893 

• 

DP-502D 

Diamond .-320 

569831 


DF-502D 

Diamond-Reo 

• 570572 

• - 

DF-502 

Trend 

101065 


CF-6£A2 

Dj.amoad-Reo 

• 57159A 


DF-A02 

Diamond-Reo 

573.819 


C-9CA2 


571797 


C-10.1 oil) 

II 

572067 


C-101'2 

II 

571327 


DL-73C!) 


572131 


C-101A2 

II 

3 

, 572IAS 


C-1CH2 


572150 


C-101A2 


571310 


C-9G42 . 


572179 


C-lCli2D 


571853 


C-90A2 

11 

57191A 


GHS30D3-C 

II 

. 5722C0 


DH-7132-D 

II 

572298 


C-101A2 

II 

572299 


C-10142 

II 

‘ 572272 


C-101A2 


•(b) Pursuant to the aforesaid "Security 
Agreement" and the agreement of November 23, 1966 and the 
promissory note of November 23, 1955, plaintiff is entitled 

to immediate possession of the following motor vehicles by 

• • 

reason of the facts hereinbefore and hereinafter alleged; 
and defendant has failed and refused, although duly demanded, 
to give plaintiff possession of all of same, although pos¬ 
session has been given to plaintiff of some of same. 
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(J JA 


u 

u 

1 


~ j 

! 

i. 

HAKE 

m -J 

SERIAL 

j 

Reo 

535385 

i. 

Reo 

530492 

Reo 

534517 

> 

»; 

Ileo 

544950 

me 

406467 

j; 

Reo 

5/3378 


heo 

527209 

*i 

»• 

Reo 

534791 

i 

t 

Reo 

566394 

1 

» 

Reo 

•586030 

» 

Reo 

565504 

», 

Reo 

566947 

f 

i 

Reo 

567008 

Reo 

567388 

? 

Reo 

100038 

«; 

Reo 

534848 

i. 

Reo 

527203 

»• 

White 

448342 

K 

GMC 

T3150 

I; 

Reo 

521249 

\ 

•* 

Mack 



Ut'U 

!j Reo 
| IHC 
i‘ Reo 

me 

j: Mack . 
j GMC 
jj Chev 
j; GMC 
i Brockway 
Autocar 
j; Reo 
1 Ford 

I 


543127 

540072 

SB567433j 

537297 

FD1881-G 

2124 

310166F 

S2434G 


P5300 


MODEL v 

502L 

C432 

G502L 

DF502 

1955 

FSO 

C502 

C432 

E5020-50 

E402-6S 

•703?>56 

E500-55 

E502-S5 

E830-67 

KF300-57 

C432 

C432 

3028PLT 

375F 

503L 


E432 

1700 

C502L 

R192A 

B625X 

374? 


555V 


Total (a) ancl (b) 


VALUE 

$3,349.00 
6,075.CO 
4,500.00 
8,0C0.00 
2 , 000.00 
2,500.00 
3,500.00 
4,500.00 
11,234.85 
6,434.18 
14,100.08 
• 7,079.60 
7,938.15 
10 , 000.00 
4,107.40 
3,000.00 
3,000.00 
•3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 
3,000.00 

_3, 000.00 

$351,449.27 


: ' • 13. On or about February 20, 1957, defendant ex- 

\ ecuted in Plaintiff's favor a promissory note in the amount 
2 $42,739.56, no part of which has been paid. A copy of said 
ij note is annexed to the original complaint as Exhibit I. The 

j Court is respectfully requested to refer to Exhibit I for tr 
j! terms thereof. 


*i 

». 







I- 148 A l'i. Since- on or about At,»ust 1, 196/, defendant 
jj has defaulted in porforoing the ter,.is of and has breeched 

| 011 of *«“ ***«««*'» and promissory notes by converting 
j, the following motor vehicles owned by plaintiff to its own use 

f 0nd by> °“ * nfwt “ t l*n end belief, fraudulently concealing 
\ and aonverting the proceeds of the sole of the following Jtor ' 
E vehicles: . 


MAXS 


I; 

i; Diamond.-Ileo 
ij DJamond.-Reo 
I; Dinuond~Rco 
i Diav.iond-vteo 
~ Diamond.-Reo 
j! Reo 
.1 

• •» 
t. 


SKRUL_ 

571019 

571797 

572067 

572179 

571914 

567300 


MOD EL 

C9042 
C101644D 
Cl0142 
C10142D 
GK030D3-0 
F.830-67 


ii 


'AMOUNT DUS 
P LAINTIFF 

$ 8,256.66 
14,122;15 
•7,145.39 
11,760.61 
17,399.75 
10 , 000.00 • 


) 15 * By reason fche aforesaid acts, under the 

| tCrBS ° f aU ° £ t: ’° «*«“«« agreements and promissory notes,' 
j * tqtal o£ 5163,033.71 is now due and owing and plaintiff is ’ 
j entitled to immediate possession of the motor vehicles des- f 
I cribed in paragraph 12 . Although duly demanded, said 1 

a $15 j,0j 3.71 has not been paid 

i ■ ■ . . 

• * 

.« 

! 16 * Thft value oi! the vehicles sought to be replev- ' 

' led in this action is $351,449.27. By reason of the aforesaid., 
I P laint;iff is entitled to irradiate possession of all of the 
\ n0t0r vehicles - Derand, has been made upon defendant ’to de~ 
liver possession of the said motor vehicles to plaintiff. 

[ Defenda . nt has re " used to deliver all of said motor vehicles 
to plaintiff. 
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• 9 


\ 

J 

* 

J 


THI RD CAUSE 01-’ A CTIOK 

17. Plaintiff repeats and realleges each and every 

allegation contained in paragraphs "1", "2", "10", "11" enc; 

, ! 
" 14 " as if fully set forth and rewritten herein. ; 

18. Upon the corporate defendant's request and 
order, plaintiff has manufactured and consigned motor vehicles 
in the total value of $232,663.71, whj-ch amount althougn culy 
demanded has not been paid. By reason of the aforesaid, 

•plaintiff is entitled to immediate possession of all of the 

said motor vehicles. Demand has been made upon defendant to 

deliver possession of the said motor vehicles to plaintiff and. 

• • 

defendant has refused to deliver any of said motor vehicles to 
plaintiff. 

' • t 

FOURT H C Ail SB 0? ACTIOS | 

• • ; 

* • i 

• • * ! 

19. Plaintiff repeats and realleges each and every 
allegation .contained in paragraphs "1" ana I as ii. fully- 
rewritten and set forth herein. 

20. On or about August 2G, 1965 the corporate 

defendant executed a promissory note in plaintiff's favor in 

% • 

connection with parts, accessories and equipment sold and 
delivered by plaintiff to the corporate defendant. 

• ; 21. There is now due and owing $4,957.09 on account 

of said note, which, although duly demanded, has not been pai: 


1 

h 

i 

H 

j 

v! 
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FIFTH CAUSh 0F ACTj.CN 

22. Plaintiff repeats and realleges each and 
every allep.at5.on contained in paragraphs "1", "2 ,: , "3", "10”, 
"13" and "IV, as if fully set forth and rewritten herein. 

23. Defendant Thorns A. Vincel, on or about 
Novemoar 23, 19of guaranteed to plaintiff tlie payment of the 
promissory note described in paragraph "10". There is now 

due and owing $110,294.15, plus interest, on said promissory 

» 

note, which, although duly demanded of the corporate defendant, 
has not been paid. 

24. Defendant Thomas A. Vincel, on or about Febru¬ 
ary 21, 1967, guaranteed to plaintiff the payment of the 
promissory note described in paragraph "13". There is now 

i 

due anci owing $42,739.56, plus interest, on said, promissory 
note, which, although duly demanded cf the corporate defend¬ 
ant, has not been paid. 

25. By reason of the aforesaid, defendant Thomas A. 

Vincel is indebted to plaintiff in the sura of $153,033.71, plus 
interest as provided in said notes, no part of v;hich has been 
paid. * • 


Wherefore plaintiff demands judgment as follows: 

A. AGAINST DLF2NDANT LONG ISLAND DIAI-DXO-aSO • 
TRUCK CO., INC. 


K 




: i5iA 

1) On the First Cause of Action, possession 
of. the motor vehicles referred to therein and in the event 
possession cannot be given to the plaintiff, the sum of 
$113,243.46 or such other amount ns represents the differ¬ 
ence between $113,243.46 and the amounts provided for in 
the agreements and notes on the sale of any motor vehicle 
repossessed or replevied; and 

2) Ori the Second Cause of Action, possession cf 

i , ' * 

the motor vehicles referred to therein and in thr event 
possession cannot be given to the plaintiff in the sum of 
$153,033.71 or such other amount as represents the difference 
between $153,033.71 and the amounts provided for in the agree 
wants and notes on , ’ V ’C sale of any motor vehicles repossessed 
or replevied; and 

3) On the Third Cause of Action, possession of 

the motor vehicles referred to therein and in the event 
possession cannot be given to the plaintiff, the sum of 
$232,645.71 or such other amount as represents the difference 
between $232,645.71 and the amounts provided for in the 
agreements and notes on the sale of any motor vehicles re¬ 
possessed or replevied; and . 

4) On the ?o th Cause of Action, in the amount 
of $4,957.09; and 

5) Interest as provided ir. each of the promis¬ 
sory notes referred to in the First, Second, Third and Fourth 
Causes of Action; and 

6) Sheriff's fees in connection with the re¬ 
plevy of any of the motor vehicles or other collateral re¬ 
ferred to in the agreements or promissory notes. 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK. 


THOMAS A. VINCEL, GRACE VINCEL, 
NUNO TARDO, IRENE TARDO, WILLIAM 
BREEN, VIRGINIA BREEN, JOSEPH 
RUMMO, ROLF HOEGER, M. D. AIELLO, 
P. AIELLO, and LIRCO CREDIT CORP., 


Plaintiffs, 


-against- 


WHITE MOTOR CORPORATION and 
GLENN F. KOMMER, 


Defendants. 


69 Civil 753 


NOTICE OF MOTION TO 
DISMISS FOURTH 
CAUSE OF ACTION 


SIRS 


PLEASE TAKE NOTICE that upon the Complaint, defendants 


will move at a Motion Term of this Court to be held at the United 
States Courthouse, 225 Cadman Plaza East, Brooklyn, N. Y. on 
August 27, 1969 at 10 A.M. or as soon thereafter as counsel can 
be heard for an Order pursuant to F.R.C.P. 12(b)(6) dismissing 
the Fourth Cause of Action on the ground that it fails to state a 
claim upon which relief can be granted and for such other and 
further relief as may be just and equitable in the premises. 


Dated: New York, N. Y. 

August 14, 1969 


Yours, etc. 

REAVIS & McGRATH 

Attorneys for Defendants 

By ' ■ f ' x c 
A Member } 

One Chase Manhattan Plaza 
New York, N. Y. 10005 


HELLERSTEIN, ROSIER & REMBAR 
Attorneys for Plaintiffs 
19 West 44th Street t 

New York, N. Y.' 10036 


















r 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK 

--------------- - -x 

THOMAS A. VINCEL, et al. 

Plaintiffs, No. 69-C-753 

vs. 

WHITE MOTOR CORPORATION and 
GLENN S. KOMMER, 

Defendants. 

---------------- -x 

Appearances: 

MYRON S. ISAACS, ESQ. 

(Messrs. HELLERSTEIN, ROSIER & REM3AR of Counsel) 
for plaintiffs 

Messrs. REAVIS and McGRATH for defendants 
D 0 0 L I N G, D. J. 

This is a diversity case and also includes an 
Automobile Dealers Franchise Act claim under 15 U.S.C. 
§§1221 and following. 

BACKGROUND OF THE ACTION 
Plaintiffs are stockholders of a corporation 

organized at about the end of October 1960 as Long Island 
Reo Truck Co., Inc., the name of which was changed to 


MEMORANDUM 

and 

ORDER 
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Long Island Diamond Reo Truck Corp. at about the end of 
May, 1967 and which became bankrupt on a petition filed in 
its name under Section 4(4> of the bankruptcy act, 11 U.S.C. 
§22(a). Thomas A.Vincel owned more than half of the voting 
and non-voting stock of L.I. Reo and Nuno Tardo and William 
Breen owned about 30 percent of the voting stock and about 
36 percent of the non-voting stock. The wives of Messrs. 
Vincel, Tardo and Breen each owned one share of the non¬ 
voting stock. Joseph Rummo owned two shares of voting stock, 
Rolf Hoeger owned one share of voting stock and Mamie and 
Patsy Aiello owned two shares of non-voting stock. Lirco 
Credit Corp. owned 5 shares of voting and two shares of non¬ 
voting stock. 

Before the organization of L.I. Reo, Thomas A. 

Vincel and Nuno Tardo, doing business as the Long Island Reo 
Truck Co., signed a temporary distributors contract with the 
Reo Division of White Motor Company, and that agreement was 
apparently succeeded, about March 18, 1959, by a formal 
"Distributor Selling Agreement" with the L.I. Reo partnership. 
The L.I. Reo corporation signed a Distributor Selling Agree¬ 
ment with Reo Division, the White Motor Company, under date 
of January 3, 1961, apparently effective from December 22, 



t 


_ 1S6A 

I960. Under date of March 1, 1963, L.I. Reo signed, effective 
from January 2, 1963, a dealer agreement with the White Motor 
Company, Reo Mocor Truck Division. Under date of February 19, 
1965, L.I. Reo entered into a Dealer Selling Agreement dating 
from December 9, 1964, with Lansing Division, the White Motor 
Company; it was amended by an instrument executed between 

!i 

White Motor Corporation and L.I. Reo on February 14, 1966, and 
was further amended under date of December 1, 1966, by agree¬ 
ment between Lansing Division of White Motor Corporation and 

ti 

L.I. Reo, and still further amended under date of June 16, 
1967, by instrument executed between L.I. Reo and Diamond Reo 
Truck Division, White Motor Corporation. All of the agree¬ 
ments between L.I. Reo (and the predecessor partnership) and 
White were executed on behalf of L.I. Reo by Thomas Vincel 
except the amendment of February 14, 1966. 

White Motors Corporation had acquired the Reo Divi¬ 
sion effective June 5, 1957 and the Diamond Division effective 
April 1, 1958, dates preceding that on which the L.I,. Reo 
partnership first became a Reo distributor. Apparently, L.I. 
Reo financed its truck purchares with C.I.T. Corporation and 
White underwrote L.I. Reo's financing with C.I.T. under date 
of December 27, 3962 by agreeing to take over all L.I. Reo's 





paper on demand if L.I. Reo defaulted in its obligations to 
C.I.T. At the times materially in question there was in 
effect an Agreement for Wholesale Financing between L.I. Reo 
and C.I.T. dated August 28, 1964. In addition, L.I. Reo's sub 
stantial parts business had been financed on an open running 
ledger account between L.I. Reo and White. L.I. Reo executed 
a note to White in the amount of $54,520.43 dated October 28, 
1965, covering a portion of the parts account, which in 
October 1965 had reached the $95,000 level. 

By the first of the critical dates involved in the 
present action, November 1966, the indebtedness on the 
October 28, 1965 note had been reduced to about $18,180.00. 

In late October or early November 1966, L.I. Reo 
was "out of trust" with respect to eight vehicles purchased 
on various dates between July 23, 1965, and September 21, 

1966 (representing an aggregate principal obligation of 
$89,780.00). The expressed obligation of White under the 
December 27, 1962 letter agreement with C.I.T. was that White 
would purchase the floor plan obligations covering L.I. Reo's 
inventory of trucks upon any default by L.I. Reo. On the 
basis of an oral telephone demand made upon Glenn Kommer, the 
treasurer of the Diamond Reo truck division of White, White 
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became the assignee of the trust receipts, chattel mortgages 
on new and used floor-planned trucks, and, apparently, of 
the 1964 financing agreement between L.I. Reo and C.I.T., as 
well as of the obligations with respect to the vehicles out 
of trust, upon the payment to C.I.T. by White of $476,850.24. 
That amount included the $89,780.00 for vehicles allegedly 

"out of trust", $268,653.01 for new trucks floor-planned and 

*1 , 

:j $118,416.50 for used trucks floor-planned. 

At the same time, in November 1966, the running 
account for parts was in debit balance in the neighborhood 
of $100,000.00, about $18,180.00 remained unpaid on the note 
of October 28, 1965 and a little oyer $90,000.00 was apparently 
due in respect of L.I. Reo obligations taken over by White 
from C.I.T., an amount approximating but not (apparently) 
necessarily related to the amounts with respect to the 
vehicles that were "out of trust". Exactly yhat the posture 
of the company's accounts was at his juncture is left uncer¬ 
tain in spite of the voluminous papers, but it appears that 
at that time L.I. Reo had no "financing" to take the place of 
C.I.T.'s other than White itself, and that the indebtedness 
actually due, although not adequately explained in the papers, 
approximated $200,000.00. 
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What next occurred marks essentially the beginning 
of the matters charged on both sides in the complaint and 
counterclaim as the wrongs which each party allegedly committed 

t 

upon the other. At this point, in effect. White assumed an 

. Yi , 

ul^ ; active and positive role in the oversight of L.I. Reo s . busi- 

i j^ness, and in the actual- conduct of its operations. The ini- 
tiation of White's role was marked by the making of an elabo- 
! rate agreement under date of November 23, 1966. 

That agreement recited as parties White, L.I. Reo 
and Messrs. Vincel, Tardo and Green; it opened with a recita- 

* * 

; tion of the dealership, L.I. Reo's financing of its purchasers 
of new and used truck through C.I.T., White's December 27, 

1962 agreement to buy L.I. Reo's obligations from C.I.T. if 
they were not met when due, C.I.T.'s demand that White pur¬ 
chase all of L.I. Reo's obligations, and White's agreement 
t to do so; then followed the recitals that L.I. Reo was in¬ 
debted to White for some $90,000 worth of the obligations 
taken over from C.I.T. which had been accelerated by default, 
and that there was a further indebtedness of L.I. Reo to White 
on open parts account amounting to $105,669.37 on November 23, 
1966. The agreement then stated that L.I. Reo and the share- 
- holders had asked White to forbear from presently demanding 
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.. payment as purchaser of L.I. Reo's obligations from C.I.T. 
and on the open parts account. (In addition, the agreement 
dealt with the balance of $18,180 due on the $54,520.43 note 
of October 28, 1965). 

/ The agreement opened with a reciprocal release 

.i. un< ^ er which (a) White released L.I. Reo, the signatory share- 
i holders and all other shareholders who joined the agreement 
'• and (b) L.I. Reo and the shareholders released White and its 
Divisions from all obligations except those dealt with in the 
agreement and collateral to it and except for the balance due 
on the 1965 note. The three signing shareholders, Vincel, 
Tardo and Breen, agreed to use their best efforts to get the 
other shareholders of L.I. Reo to make themselves parties to 
the agreement, and it was provided that the agreement would 
not become effective until the reciprocal release was executed 
by at least 90 percent of all of the shareholders of L.I. Reo 
holding any class of its stock. 

The agreement then recited White*s take-over of 
the L.I. Reo obligations from C.I.T., and L.I. Reo agreed 
that White had all the rights of C.I.T. on the obligations. 
L.I. Reo represented that the vehicles listed in Exhibit D 
annexed to the agreement were covered by mortgages 


or trust 
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receipts held by White as assignee of C.I.T., and L.I. Reo 
represented that it had not sold or otherwise transferred the 
vehicles and had received the deposits or other money for 
the vehicles from retail purchasers as set forth on the list. 
The agreement then provided that the shareholders would enter 
into a voting trust of all of the shares of stock owned by 
them and their families in L.I. Reo and in four other com¬ 
panies - Lirco Enterprises, Inc., Lirco Credit Corp., Trojan 
Servicing Corp. and Lirco Truck Leasing Corp. The voting 
trustee was to be "a person designated by White, to wit, 

Glenn Kommer." The trust was to continue until L.I. Reo had 
fully paid the obligations dealt with in the agreement, and 
if 90 percent of each class of stock did not enter into the 
trust, White could declare the agreement at an end ab initio . 
It was next provided that if L.I. Reo was able to obtain a 
loan of $50,000 on condition that it put up as collateral a 
majority of the voting stock of Lirco Enterprises, Inc., such 
stock to be placed in the voting trust to be controlled by 
the lender, then White agreed to release the shares from the 
Kommer voting trust provided Lirco Enterprises first reduced 
the total rent paid by L.I. Reo under leases covering the 
property in Woodside and Hauppauge to a maximum aggregate 
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rental of $3,000 a month for a period equal to the term of 
the voting trust. 

The agreement next provided that L.I. Reo would 
pay $3,030 a month until the balance of $18,180 due on the 
$54,000 1965 note was paid off. In connection with the pay¬ 
ment of the note, L.I. Reo agreed to return to White about 
$20,000 of current excess parts, acceptance of the parts to 
be subject to White's approval and the credits allowed for 
the parts returned to be used to reduce the $18,180 due on 
the note. 


It was next provided that L.I. Reo would simultane¬ 


ously with the signing of the agreement execute a five year 
6 1/2% note, guaranteed by Vincel, for $195,837.50, being the 
sum of the amount due on the open parts account and the 
$90,168.20 due in respect of unpaid obligations which White 


had acquired from C.I.T. The note was to be paid off by 
adding $500 to the net invoice price of each truck billed to 
L.I. Reo when the truck was delivered to the retail customer 
of L.I. Reo by White. All amounts received by White from 
C.I.T. as a result of L.I. Reo's release to White of its 
reserves with C.I.T. were to be credited on the note. All 
then existing amounts due from White to L.I. Reo and all 
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amounts thereafter accruing as due to L.I. Reo from White 
during the term of the $195,00u note by reason of warranty 
claims were to be credited on the note. 

The note was to be secured by a chattel mortgige 
or other security instrument on all new and used trucks then 
or thereafter owned by L.I. Reo, except that White was to 
subordinate its security interest in favor of persons holding 
purchase money security interests in after-acquired inventory. 
L.I. Reo also agreed to execute a chattel mortgage or other 
security instrument on all parts inventory. L.I. Reo agreed 
to do its bes t to get financing for working capital purposes 
by factoring its present parts inventory under a warehouse 
receipt or other program, and, in that event, White agreed 
to release its security interest in the present parts inven¬ 
tory. L.I. Reo also agreed to use its best efforts to finance 
its present and future accounts receivable for cash for use 
as working capital, and agreed that all future parts ordered 
from White would be ordered C.O.D. 

It was provided that no new truck should be ordered 
by L.I. Reo from White and that White would not have to deli¬ 
ver any trucks unless the order was accompanied by satisfac¬ 
tory proof that L.I. Reo had an identifiable retail customer 
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for each truck, and that the customer had a financing commit¬ 
ment to cover his purchase or would pay cash upon delivery. 

White was to have no obligation to place a truck order into 
production until it received such proof. White was to trans¬ 
port each finished truck to New York at L.X. Reo's expense and to 
deliver it to White's own regional representative, retaining 
title in White's regional inventory. At L.I. Reo's request a 
truck could be delivered to a body shop at L.I. Reo's cost for 
body work. Possession of the truck was to pass from White 
directly to the retail customer, and only when White received 
cash or the check of a financial institution or a retail cus¬ 
tomer made payable to L.I. Reo and endorsed to White. If a 
check or cash so received plus the retail customer's down pay¬ 
ment exceeded White's total invoice price for the truck (in¬ 
cluding the cost of delivery from the point of shipment), 

White was to transmit to L.I. Reo the amount of such excess. 

L.I. Reo was required to establish an escrow bank account for 
the deposit of down payments received by L.I. Reo from retail 
customers on new trucks ordered. 

It was next provided that so long as the notes of 
$54,000 and of $195,000 remained to any extent unpaid, the 
shareholders would not in any way directly or indirectly engage 
in a business competitive with L.I. Reo or its affiliates in 




I 


12-13 

: 165A 

any counties in the greater metropolitan area including 
Putnam, Orange, Rockland, the three North Jersey counties 
and Fairfield County, Connecticut. 

The November 23 agreement was signed by White, by 

Vincel individually and as president of L.I. Reo and by 

l 

Messrs. Tardo and Breen and the separate form of "Release by 
Other Shareholders" was signed by Mamie Aiello and Patsy 
Aiello although only Patsy Aiello appears to have acknowledged 
his execution of the release. In addition, Henry R. Lanz 
signed and acknowledged the form but it appears from 
plaintiff's answer to interrogatory one that the shares of 
Lanz had been acquired by Messrs. Vincel, Tarcb and Breen 
over a three year period ending October 5, 1966 and that the 
Lanz shares are included in the enumeration of the Vincel, 

Tardo and Breen shares in Paragraph Three of the complaint. 

It appears that shares owned by Leon Maganza, five shares of 
A stock and two shares of B stock (later split into six 
shares), were not brought into the "release by other share¬ 
holders" but that those shares were, according to plaintiff's 
answer to the first interrogatory, transferred to Lirco 
Credit Corp. by Leon Maganza in January 1969 against payment 
of $3,000. The three B shares of Grace Vincel, Irene Tardo 


f 







14 


- 166A 

and Virginia Breen were not brought into the release by other 
shareholders. It appears from plaintiff's answer to defend¬ 
ant's interrogatory one that the three shares had been issued 
on November 23, 1966 against payments of $1,000 a share made 
on November 15, 1966. 

A form of voting trust agreement between Glenn F. 
Kommer as trustee and the signatory shareholders of L.I. Reo, 
Lirco Enterprises, Inc., Lirco Credit Corp., Trojan Servicing 
Corp., Inc. and Lirco Truck Leasing Corp. was executed under 
date of December 29, 1966, but the signatures to the agree¬ 
ment and the accompanying consent and release were acknowledged 
on November 23, 1966 by Thomas Vincel, Nuno Tardo, William 
Breen, Michael Vincel and Henry R. Lanz. Irene Tardo, Virginia 
Breen and Grace Vincel acknowledged their signatures to the 
voting trust agreement and, in the case of Grace Vincel, to 
the Consent and Agreement of Non-signatory Shareholders on 
November 25th; other signatures, those of Joseph Rummo, Rolf 
Hoeger, Patsy Aiello and M. Lanz, all "non-signatory" share¬ 
holders, were acknowledged or witnessed at various dates in 
December 1966. Patrick Madden and Lillian Healey, apparently 
stockholders of Lirco Enterprises, Inc., appear to have signed 
the form of Consent and Agreement of Non-signatory Shareholders 
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but not ever to have acknowledged their signatures. John F. 
Healey, as president of J.F. O'Healy Construction Corp., 
presumably as a shareholder of Lirco Credit Corp., signed 
the voting trust agreement and his signature was attested by 
Lillian K. Healy as secretary; there is an apparently imper¬ 
fect and undated acknowledgement of execution by Mr. Healy. 
Justina Vincel, presumably as a shareholder of Lirco Enter¬ 
prises, Inc, acknowledged signing the voting trust agreement 
under date of December 12, 1966. Glenn F. Kommer acknowledged 
his signature to the voting trust agreement under date of 
December 29, 1966 ( probably), and that, very likely, accounts 
for the date assigned to the agreement. Leon Maganza did 
not sign the agreements at all, and, although Mamie Aiello 
signed the Consent and Agreement of Non-signatory Shareholders, 
her signature was neither witnessed formally nor acknowledged. 
Exhibit C of the voting trust agreement indicates that Leon 
Maganza had entered into a contract to sell his stock to 
Thomas Vincel, Nuno Tardo and William Breen on August.30, 

1966, and that his stock certificates were to be held in 
escrow until the installment purchase price had been paid in 
full. Answer #1 to the first interrogatory of defendants to 
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p aintiff indicates that the payments may have been completed 

in January 1969 and the certificates then transferred to 
Lirco Credit Corp. 

The voting trust agreement repeats essentially the 
recitals of the November 23, 1966 agreement, the affiliation 
of the other corporations affected by the trust with L.I. Reo, 
the connection of all of the corporations with the continuity 
and stability of one another, and the provision in the 
November 23, 1966 contract for the creation of a voting trust, 
and it then provides for the deposit of shares by the stock¬ 
holder parties to the agreement. Deposited shares were to 
include shares not only of L.I. Reo but of Lirco Enterprises, 
Inc., Lirco Credit Corp., Trojan Servicing Corp. and Lirco 
Truck Leasing Corp. After providing for the issuance of 
voting trust certificates for deposited shares, it was pro¬ 
vided that no dividends or other distribution should be paid 
by any of the corporations during the agreement,/that none 
of the corporations would be wholly or partially liquidated 
without the previous written consent of the signing parties, 
the voting trustee to act as distributing agent if there were 
any such distribution; it was provided that if the trustee 
resigned White would designate a successor, and that if the 
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trustee or any successor trustee left White s employment, 

White was empowered to name a new trustee. The trustee had 
exclusive voting rights in the corporations whose shares were 
deposited. 

Paragraph Eight of the trust authorized the trustee 
to cause L.I. Reo's Board of Directors to appoint a general 
manager for L.I. Reo of the trustee's choice, his salary to 
be paid by the trustee who was to be reimbursed by L.I. Reo 
in the amount of $8,400 a year or such lesser salary as the 
manager received. There was a provision for releasing stock 
of Lirco Enterprises, Inc. from the voting trust, if necessary 
to secure a working capital loan of $50,000 for L.I. Reo but 
only after Lirco Enterprises, Inc. first agrees to reduce 
the total rent paid by L.I. Reo for the Woodside and Hauppauge 
properties to a maximum of $3,000 a month for the term of the 
voting trust agreement (subjec t to adjustment for taxes). 
Depositing and consenting shareholders agreed not to put 
L.I. Reo into bankruptcy or bring about an assignment for the 
benefit of its creditors or otherwise to seek debtor-relief 
by court action. The voting trust was to continue until 
L.I. Reo paid off the note of $18,180 (balance due) and the 
note of $195,837.50 and had satisfied all obligations to 
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White as assignee of the C.I.T. obligations taken up under 
its agreement of December 27, 1962, with C.I.T. The trustee 
was not to have any compensation, but he was to be reimbursed 
for reasonable expense, including professional expense, and 
was not to be liable for anything arising out of the voting 
trust agreement except for loss or damage caused by his 
willful misfeasance or gross negligence; the trustee was not 
required to give fidelity bond. 

It was provided that neither the trustee nor the 
general manager was disqualified from being an employee, 
officer or director of White, and that no contract or trans¬ 
action between the various corporations, whose stock was 
being deposited, and White should be "affected or invalidated 
by reason of the fact that White is in any way interested in 
such transaction or contract." 

4 Deposits of shares were irrevocable but provision 
was made for death. It was provided that if L.I. Reo did not 
obtain the $50,000 working capital loan, the trustee could 
then sell and lease back or otherwise encumber Lirco Enter¬ 
prises' properties or its stock to get a working capital loan 
of $50,000 for L.I. Reo. It was provided that the trustee 
could nullify the voting trust if any stockholder of L.I. 
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Reo, Lirco Enterprises, Lirco Credit Corp., Trojan Servicing 
Corp. or Lirco Truck Leasing Corp. refused to consent to the 
execution of the agreement by the signatory shareholders and 
failed specifically to agree that he would be bound by the 
provisions of certain paragraphs of the voting trust - those 
relating to the suspension of dividend payments and other 
distributions, to the trustee's exercise of voting powers on 
the stock, to the issuance of new shares by the corporations 
involved, to the employment of the general manager, to the 
provisions for the working capital loan, to the term of the 
agreement, to the trustees right to incur expenditures and 
charge them back to the benefited corporation, to the provi~ 
sions protecting the trustee against damage claims except for 
willful misfeasance or gross negligence, and to the provisions 
respecting contracts or transactions between White and the 
L.I. Reo and affiliated corporations. 

In late January 1967, apparently, White and Samuel 
Antelis reached an agreement under which Antelis would work 
at L.I. Reo commencing February 6, 1967, evidently for a 
salary of $10,700 a year. Under date of January 23, 1967, 
Kommer, signing as treasurer of the Reo Division, wrote Thomas 
Vincel as president of L.I. Reo calling his attention to para¬ 
graph 8 of the voting trust agreement dated December 29, 1966, 
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and requesting Vincel promptly to call meeting of L.I. Reo's 
Board of Directors and to appoint Mr. Samuel Antelis as 
general manager of L.I. Reo. The letter advised Vincel that 
Antelis' salary exceeded the $8,400 for which White looked to 
L.I. Reo for reimbursement. A meeting of the directors of 
L.I. Reo was held on waiver on February 6, 1967; Messrs. 

Thomas Vincel, Nuno Tardo and William Breen were present, 
and a resolution was adopted appointing Samuel Antelis general 
manager and authorizing the corporation's officers to pay 
$700 a month on account of Mr. Antelis' salary commencing 
with February 1967. 

It appears that while apparently L.I. Reo was, at 
least at the beginning, billed monthly for $700 on account of 
the services of Antelis, the bills were not paid. It appears 
also that the voting trust agreement was brought to an end in 
late August of 1967 through the resignation of Glenn Kommor 
and the tender back to the depositing stockholders of their 
stock certificates at that time with the statement, over 
Koramer's signature, that White did not intend to appoint a 
successor trustee as of that date, apparently August 28, 1967. 

On or about February 21, 1967 an additional demand note 
for $42,739.56 (Dated February 10, 1967) was executed by 
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L. I. Reo, by Thomas Vincel, and, apparently, was personally 
guaranteed by him. The note was in substantially the same 
form as the note for $195,837.57 executed and acknowledged on 
November 23, 1966, in connection with the agreement of that 

date. Both notes required that they be secured by a chattel 

I 

mortgage or other security instrument acceptable to White 
(which, however, was, upon request, to be subordinated to 
the security interest of persons holding purchase money 
security interests in after-acquired trucks) on all present 
and future truck inventory that would assure White a floating 
lien on all new and used trucks acquired by L.I. Reo after 
the date of execution of the note. The notes further provided 
that, as additional security for the notes, L.I. Reo would 
execute in favor of White a chattel mortgage or other secur. y 
instrument acceptable to White on all its present parts inven¬ 
tory, such lien to be released if L.I. Reo secured working 
capital financing by factoring its present parts inventory 
under a warehouse receipts or other suitable program. 

Apparently, a consignment agreement was signed 
under date of February 21, 1967, and in addition, a security 
agreement, which, however, appears to have referred only to 
i the note for $195,837.57 (defendants' answers to plaintiffs' 
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first interrogatories. Exhibit F) . The instrument granted a 

specific security interest in mctor vehicles listed on a 

schedule A attached to it and accessories and parts listed in 

a schedule B attached to it (not reproduced in the Exhibit F 

mentioned above). The security interest was in terms to ex- 
/ 

tend t;o all other motor vehicles, accessories and parts of 
whatever description then owned or thereafter acquired by 
L.I. Reo and all proceeds of such property. L.I. Reo was to 
keep the property free of all encumbrances, and it was not to 
transfer nor suffer to be transferred any interest in the in¬ 
strument or the properties secured by it, except that L.I. Reo 
could sell the trucks and parts at retail to purchasers for 
value in the ordinary course of business, all proceeds of sale 
* to be accounted for and paid to White forthwith to the extent 
of L.I. Reo's outstanding obligations to White. The security 
instrument provided that, if L.I. Reo defaulted in the perfor¬ 
mance of any term of the Agreement of November 23, 1966, or 
the $195,000 note, or the security instrument, White was 
authorized to enter L.I. Reo's premises, take possession of 
the secured property, and sell it with or without notice at 
private or at public sale, at either of which White mignt 
'i itself purchase. The security instrument of February 21, 1967 
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presumably is the instrument called for by paragraphs 6 ano / 
of the Agreement of November 23, 1966. There is some indica¬ 
tion that the $42,739.50 note of February 10-21, 1967, re¬ 
ferred to an indebtedness arising out of vehicles allegedly 
sold "out of trust” and not accounted for to White (see 
August 21, 1967, letter in defendant's response of Hay 4, 1970 
to plaintiff's document demand of March 17, 1970). 

Apparently, commencing somewhere around the middle 
of Marcn, iyt>7, and ending somewhere around August 21, 1967, 
steps were taken to obtain working capital financing for 
L.I. Reo to cover parts acquisition from the Bank of Commerce 
in New York through a field-warehousing arrangement with St. 
Louis Terminal Field Warehouse Company. The financing was to 
be secured by the new and existing inventory of parts, and to 
be backed up by White's undertaking to Bank of Commerce to 
purchase any parts which Bank of Commerce acquired in pursuance 
of the field-warehousing arrangement. The financing was not 
consummated, but it was still under discussion in late July 
1967. 

Possibly indirectly related to the field-warehousing 
project was performance of paragraph 5 of the Agreement of 
November 23, 1966. Under it L.I. Reo agreed to return 
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approximately $20,000 of current excess parts to White, sub¬ 
ject to White's approval of acceptance, the credit for returns 
accepted by White to reduce the note of October 28, 1965, in 
the amount of $54,520.43, on which $18,180.00 was outstanding 
on November 23, 1966. In about February of 1967, perhaps 
under date of February 3, 1967, White credited L.I. Reo with 
$14,421.90 for returned excess parts inventory, less about 
$1,200 of charges for handling and freight; the net credit 
was $13,222.91 rather than $20,000.00. About $7,000 of re¬ 
turned parts were rejected as obsolete and shipped back to 
L.I. Reo. See p.9, supra , lines 5 et seq. • 

Plaintiffs do not deny that before November 23, 1966, 
L.I. Reo was "out of trust" on eight vehicles involving approxi 
xnately $89,000 (see defendant's answer 14(a) and (c) to plain¬ 
tiff's interrogatories and plaintiff's answer 6 to defendant s 
further interrogatories). The episode which precipitated the 
ultimately total rupture of relations between White and L.I. 

Reo was White's acting upon information received in mid-August 
1967 that L.I. Reo had disposed of a number of trucks, having 
an invoice value to L.I. Reo from White of about $68,000, 
without accounting for and paying over the proceeds of sale 
to White, thus in White's contention, converting the trucks 
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and violating the terms of the February 21, 1967 security 
agreement. White thereupon sued L.I. Reo in the Supreme Court, 
County of New York for $227,675 (based on accelerations, etc.) 
and seeking also recovery of possession of all the trucks 
covered by the security agreement of February 21, 1967. The 
action appears to have been commenced on or about august 25, 
1967 as N.Y. Co. No. 14135 of 1967. See pp.10-11,pp.21-22 supra 
Exhibit C annexed to plaintiff's answers to the 
first interrogatories of defendant indicates that for the 
seven accounting periods (five of them complete fiscal years) 
from January 1, 1960 through September 30,’1966, net losses 
after tax were shown for five of the seven periods; the aggre¬ 
gate of losses after tax exceeded the two years of profitable 
operation. Except for the year ending September 30, 1964, 
sales of new trucks showed an increase year by year, and sales 
of used trucks generally followed the same trend, although 

V 

there were actually reductions in sales volume in the years 
ended September 30, 1964, and September 30, 1965, and the 
sales of used trucks in the year ending September 30, 1966 
were only narrowly greater than those in the year ending 
September 30, 1963. Sales of parts generally increased over 
the years, except that there was a sharp peaking up in sales 
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for the year ending September 30, 1962, followed by a modest 
reduction in such sales in the smceeding year before increases 
in sales were resumed. In all years, sales of used trucks 
were more often a loss than a -gain, the exceptional period 
being that/ten months ending September 30, 1961. According 
to the balance sheets for the years ending September 30, 1963, 

1964, 1965 and 1966, total current liabilities exceeded total' 
current assets in each year. i 


THE COMPLAINT j 

, i 

The complaint commences by identifying the plaintiff 
I Stockholders °f L.I. Reo and L.I. Reo, and describes its rel.- 
Ci ° n C ° White > describes the relationship of Kommer to White ' 

I and describes White’s three truck divisions and the combina- 1 

| tion of the Reo and Diamond T divisions, and identifies L.I. ' 

Reo as a dealer first in products of Reo Division and.later ' 

i 

in products of the Diamond Reo Division products "for the j 
counties of Queens, Nassau andSuffolk" (Paragraphs 1 through ' 
13). Paragraphs 14 through 32 (which are repeated and realleged 
in each of the second through the sixth causes of action) then 
charge that White and Kommer beginning in November 1966 planned 

and conspired to acquire control of L.l\ Reo and its financial 

affairs, to destroy its working caDii -,1 

----- __“ s capital, acquire its assets, 

ffl Ml—• 1-44.TCM } 
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drive it out of business and injure its shareholders(14). It 
is then alleged that White required Vincel, Tardo and Breen 
to make the agreement of November 23, 1966 (15) which in turn 
required them and the affiliates of L.I. Reo to deposit their 
shares in a voting trust, the trustee of which was defendant 
Kommer, and to execute the $195,000 note and to promise that 
neither they nor their families would compete with the busi¬ 
ness of L.I. Reo or its affiliates so long as L.I. Reo con¬ 
tinued indebted to White (16). Further, it is alleged. White 
did require all the stock of L.I. Reo and its affiliates to 
be deposited under the December 29, 1966, voting trust (17), 
which in turn provided that Kommer, the voting trustee, might 
cause L.I. Reo's board to appoint a general manager of L.I. 
Reo acceptable to Kommer and to be paid by Kommer (19), and 
pursuant to that requirement, Kommer selected Antelis to be 
general manager of L.I. Reo pursuant to a resolution adopted 
by L.I. Reo's directors which appointed Antelis general mana¬ 
ger to serve at the pleasure of Kommer (20), which, it is 
alleged, Antelis did, serving at the pleasure and under the 
direction and supervision of Kommer and "acted at all times 
as the agent and employee of defendants WHITE MOTOR and 
KOMMER" (21). It is alleged that all the proceeds of sales 
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jf 

i! of trucks and parts were turned over to Antelis' control and 

1 

i that Antelis had exclusive power to apply the money (23), and 

jl ! 

: that L.I. Reo and its shareholders relied on White and Kommer 
!i to conduct L.I. Reo's affairs in good faith and in the best 

I 

1 interests of L.I. Reo, its creditors and stockholders (24). 

i 

It is then charged that White and Kommer did not act in the 
ij best interests of L.I. Reo, its creditors and stockholders 
jl but conducted the company's affairs, and caused Antelis to 
conduct them, to effectuate the plan and conspiracy while at 
the same time being in the position to claim that L.I. Reo 
; had breached its agreements with White (25). The accused acts 

!j 

jl are specified in the first answer to the defendant s initial 
|j limited interrogatories: (1) Appointing Kommer as trustee 
| knowing that his office with White conflicted with his obliga- 
j tions to the stockholders of L.I. Reo with intent that Kommer 
I would subordinate the stockholder interests of L.I. Reo to 

) 

j the [creditor-supplier] interests of White; (2) appointing 
I Antelis general manager of L.I. Reo knowing that he was not 
qualified for the post by experience and intending that he 
would subordinate L.I. Reo's interests to those of White; 

(3) refusing to honor valid warranty claims of L.I. Reo and 
draining L.I. Reo's cash by disallowing valid claims, failing 
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to credit L.I. Reo's account for properly allowable amounts, 
refusing to pay cash for warranty work done on trucks sold by 
White direct and by dealers other than L.I. Reo itself, re¬ 
quiring L.I. Reo to pay cash on delivery for parts ordered to 
replace defective parts in new vehicles, and threatening to 
cancel L.I. Reo's franchise if it failed to do warranty work 
on trucks sold through other dealers; (4) requiring Reo to 
pay cash on delivery for all parts orders but allowing only 
credits for returned parts found to be defective; (5) denying 
L.I. Reo routine and ordinary customer assistance given to 
other dealers of White; (6) avoiding contact and communica¬ 
tion with L.I. Reo personnel so that normal relationships 
prevailing between manufacturer and dealer were impaired to 
L.I. Reo's detriment; (7) giving data on L.I. Reo truck sales 
to "competing White dealers" thus reducing L.I. Reo's service 
work; (8) pirating customers from L.I. Reo by making direct 
factory sales and threatening to cancel the dealership when 
L.I. Reo complained; (9) in the period from February through 
August 1967 White and Kommer through Antelis caused L.I. Reo 
to overdraw its bank account, incur penalties for failure to 
pay federal taxes, overpay certain creditors, and allocate 
company funds improperly, so that L.I. Reo could not meet its 
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contractual obligations to White, to other creditors and to 
customers and its cash position was impaired and destroyed; 

(10) between March and July 1967 sabotaging a program to set 
up a working capital financing program involving Bank of 
Commerce and the St. Louis Terminal Field Warehouse Company; 

(11) between April and August 1967 requiring L.I. Reo to pay 
by certified check for all parts picked up from White's 
Newark warehouse; (12) requiring L.I. Reo in April 1967 to 
pay over to White the proceeds of insurance on a stolen truck 
owned by L.I. Reo, although the cash was needed in the L.I. 

Reo business; (13) in August and September 1967 placing armed 
guards on the L.I. Reo premises and threatening plaintiff 
Vincel with arrest and commencing an action in the Supreme 
Court, first against L.I. Reo in White's name and later against 
L.I. Reo and Vincel, based on claimed breaches of contract 

and conversion of motor vehicles charged to L.I. Reo although 
the acts were done when White and Kommer and their agent 
Antelis controlled and managed L.I. Reo, attaching the motor 
vehicles, parts and bank accounts of L.I. Reo, and forcing 
L.I. Reo to discontinue business and file a bankruptcy peti¬ 
tion; (14) in September 1967 White and Kommer refused to re¬ 
lease money from the L.I. Reo bank accounts that had been 
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attached and thereby caused the arrest of plaintiff Vincel; 
and (15) beginning before November 1966 and continuing to the 
date of the answers to interrogatories, conspiring to combine 
White's major truck divisions and to drive out of business 
the largest dealers, including L.I. Reo, who sold only 
Diamond T or Reo or Diamond Reo trucks so as to circumvent 
White's contractual and fiduciary obligations to L.I. Reo and 
its shareholders. 

It is next alleged that White, aided by Kommer, in 
order to effectuate the conspiracy, to evade the contractual 
obligations of White to L.I. Reo and the trust obligations 
of White and Kommer to the plaintiffs, .to destroy the busi¬ 
ness of L.I. Reo, and to cause injury to plaintiffs, claimed 
that its own acts, and those of its agents Kommer and Antelis 
in conducting the affairs of L.I. Reo, constituted breaches 
by L.I. Reo of its agreements with White (26)rand the answer 
to the second limited interrogatory specifies the acts of 
Kommer, White and Antelis which were used as breaches, that 
is, (1) the claimed default in the C.I.T. financing agreement 
of August 28, 1964; (2) the failure to pay the balance of 
$110,294.15 due on the $195,000 promissory note; (3) the 
alleged failure of L.I. Reo to give White possession of 
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numerous vehicles pursuant to the security agreement of 
February 21, 1967 and the consignment agreement of the same 
date and the Agreement and promissory note of November 23, 
1966; (4) the failure of L.I. Reo to pay the February 10, 21, 
1967 note in the sum. of $42,739.56; (5) the claimed conversion 
•: of six (or seven or eight) motor vehicles in August 1967; 

(6) the failure of L.I. Reo to pay the balance due on the 
note of August 28, 1965 (embraced in the November 23, 1966 
agreement). It is then alleged in paragraph 27 that using 
^ the breaches as a pretext White, assisted by Kommer, declared 

L.I. Reo to be in default, demanded possession of and seized 
all trucks and parts owned and possessed by L.I. Reo, demanded 
full payment of monies allegedly owing to White and took steps 
to enforce the demands, as a result of which L.I. Reo was 
forced out of business (27). It is then alleged that the 
business of L.I. Reo was large, flourishing and growing, its 

.i 

prospects excellent (28), and that, in reliance on its con¬ 
tractual arrangements with White and Kommer, L.I. Reo and its 
affiliates bought trucks and parts and made substantial capi¬ 
tal investments (29) but that as a result of the acts of White 
( ■ and Kommer, which were willful misfeasance and gross negli- 

gence, L.I. Reo could not fill orders on hand for new trucks 
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and parts or negotiate future sales of trucks and parts, its 
working capital ana good will were destroyed, and L.I. Reo 
was forced out of business and into bankruptcy (30) . It is 
It is then asserted that plaintiffs as holders of all the 
stock of L.I. Reo were directly damaged by the destruction 
and bankruptcy of L.I. Reo (31), and that the defendants' 
acts were breaches of the contractual relationships between 
the plaintiffs and the defendants (33). 

What plaintiffs intend by the claim that White and 
v . Kommer charged L.I. Reo with responsibility for acts really 

attributable to Kommer and Antelis is most easily illustrated 
by reference to the set of events which precipitated the 
August 25, 1967, State Court action with the attachment of 
| bank accounts ui.d replevy and possession-taking of the trucks 

| an ^ parts by White. The precipitating event was the alleged 

j conversion of a number of trucks, and three of those trucks, 

as appears from the complaint in the State Court action and 
from defendant's answer 18 to plaintiff's further interroga¬ 
tories, were trucks serial numbers 571797, 572067 and 572063. 

> Paragraph 11(a) of the original complaint in the State Court 

•’ ( action charged L.I. Reo with converting (among others) Diamond 

Reo trucks 571797 and 572067 (representing, allegedly, an 
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amount due White of $21,267). In plaintiff's Exhibit G to 
its answers to interrogatories, the master list of trucks in 
L.I, Reo s possession on November 23, 1966 and subsequently 
acquired by L.I. Reo, it is stated that truck 571797 was 
bought for $14,122.16, was financed by White in that amount 
and that the proceeds of the sale were received on August 2, 

I? 

1967 from the customer", "Combined Waste", in the amount of 
$20,747.40 with no trade-in. No payment to the financier 
(White) is shown, but instead the statement is made "Antelis 
V . failed to pay for truck". Similarly, truck 572063 is shown 

in Exhibit G as purchased for $7,145.39 under date of July 14, 

• % 

1967 from White and financed by White in the full amount of 
. ^he purchase price, it is stated that the truck was sold to 

Albert Stegman on July 31, 1967, for $9,996.00 without trade- 
in allowance, and no payment to the financier (White) is 
shown; the statement is made "Antelis failed to pay for 
truck". The entry with respect to truck 572063 is essentially 
the same except that there on a purchase price of $23,440 a 
trade-in of $10,000 was allowed but again, the failure to 
pay the financier (White) is shown and the statement is made 
( Antelis failed to pay for truck". At the same time, answer 

I * 

• 7 to the further interrogatories of the defendants makes clear 
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that the plaintiff's position is that during the entire period 
in question, the sales prices of trucks were quoted and nego¬ 
tiated by plaintiff Vincel and the salesmen who were employed 
by L.I. Reo, that the individual who was responsible for 
! quoting trade-in allowances was plaintiff Vincel and that 
orders for truck bodies were made by and signed for by 
Thomas A. Vincel. Hence it will be seen that a central issue 
in the case on the facts will be the question of who in terms 
of physical handling and personal responsibility received the 
customer's pauments and, physically and in personal responsi¬ 
bility terms, did the things which brought about the disposi¬ 
tion to others than White of the proceeds of the sales. To 

whom were the proceeds of the sales disbursed, by whose order, 
and by whose hand? 

What emerges clearly from the first cause of action 

and the backgrqund of uncontested facts as furnished by the 

complaint and the answers to the interrogatories, is that the 
if 

accused acts,/damaging, in their immediate and direct impact 
L.I. Reo 

damaged the/business, the affairs and the prospects of L.I. 

Reo and that the detriment, if any, to the plaintiff stock¬ 
holders was a reflex of and measured by the extent of their 
interests in L.I. Reo as stockholders. Hence, the 
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first cause of action clearly raises the question whether the 
contractual links between White and Kommer and the stockholders 
signing the agreements of November 13th and December 29th 
1966,either as direct contracting parties or as assenting 
parties, and the relationships of Kommer, and possibly White, 
to the stockholders as voting trustee, and employer of the 

-"voting trustee, have the effect, in the context of the pre¬ 
sent case, of giving the stockholders individual rights of 
action against White for damages which, if real, fell upon 

f 

. L a I. Reo and, obviously, were actionable by L.I. Reo(or its 

'l 

trustee in bankruptcy) except to the extent that L.I. Reo's 
^i6hbs of action had been realized upon, or released without 
realization. 

While the f.’.rst cause of action (and in consequence 
all of the others) is cast in the general and meaningless 
form of "conspiracy" the contention, more directly put, is 
that White, acting through Kommer and Antelis, assumed the 
management of L.I. Reo by means of the voting trust arrange- 

(P 

ment, and then, by using its control over the credit that it 
could withhold from L.I. Reo and by acts of positive mismanage¬ 
ment, ruined the business of L.I. Reo. Underlying the whole 
first cause of action is the half-spoken idea that there was 
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a fundamental conflict of interest between White as creditor 
and source of supply on the one hand and L.I. Reo as debtor 
and purchaser on the other. The contention must be that, in 
consequence. White in pressing for and obtaining the November 23 

i 

1966 Agreement, the voting trust and the close controls over 
the conduct of L.I. Reo's day-to-day and cash flow activities 
(including the February 1967 security, consignment and note 

! 

arrangements) overreached itself and inevitably if not pur- 

i 

posefully conducted the affairs of L.I. Reo in the interest 
of White and not in the interest of L.I. Reo, that White 
assumed fiduciary responsibilities when it became the control¬ 
ling person in L.I. Reo. Nominally, the first cause of action 

i 

emphasizes the various agreements and formal breaches of the 

j 

agreements (including breaches allegedly traceable directly or 

I 

I 

indirectly to White's own restrictions on L.I. Reo's manage- 

. f 

ment) and thus presents the idea that the alleged misconduct 

I 

t 

constituted breaches of duties undertaken directly to the 
plaintiff stockholders (32, 33)rbut the unchangeable gist of 

i 

the wrongs alleged is damage to the business, propertv and 

! 

i 

prospects of L.I. Reo and only consequentially were plaintiffs 

i 

disadvantaged, to the extent of and by reason of their interest 
in L.I. Reo through their stock ownership. 
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j second cause of action adds no assertions of 

\ fact. It characterizes the acts alleged in the first thirty- 

I tK ° Para8raphS as involv fng and Konger in the assumption 

j ° f fldUClary ° bll8atio - *> stockholders of L.I. R eo to ' 
1 -t in L.I. Reo .s hast interest and in the hast interest of ’ 
| the stockholders in managing L.I. R e0 , whereas, i$ 

j White and Kocrter breached their fiduciary obligations, acted ! 

i in their own interests and against those of L.I. Re0 and its ' 

) St0Ckh0lderS > su hordinated the interests of L.I. R e0 and its ' 

j StOCkh ° ldCrS " White ' S and K —s own interests, and com- ' 

J -itted acts detrimental to the stockholders of L.I. Re l. 

answer to the fifth limited interrogatory is explicit that the 

misconduct charged in paragraph 37 is the c • i 

I r 5 ciyu ->/ is the same misconduct 

j! char S ed in paragraph 25. : 

j The third cause of action again counts on the facts' 

alleged in paragraphs 1 through 32 but emphasizes (40, 41 ) ' ! 

that the shareholders of L.I. R e0 and L.I. Reo itsel^were I 
coerced into signing the various agreements by threats of I 
White and Kormer to cancel the franchise and to cause criminal 
Proceedings to be brought against L.I. R eo -s officers unless 1 
they executed the agreements. Paragraph 41 is 8ubstant)aUy ! . 

Paragraph 14, and paragraph 40 adds nothing when paragraph 14 ! 
read ' ^ the li8hC - ° £ n <« and 12 to • 
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the defendant's first interrogatories. 

I ' 

The fourth cause of action, .the defendants have 

| 

made the subject of a separate motion to dismiss essentially 

j 

on the ground that it peculiarly alleges injury solely to the 

! 

corporation and not to the plaintiffs. The fourth cause of 

/ 

! 

action repeats paragraphs 1 through 32 from the first cause 

. i 

I of action, paragraphs 36 and 37 from the second cause of 

! I 

action (charging breach of fiduciary duty owed to L.I. Reo 

( 

and to its shareholders), and paragraphs 40 and 41 from the 

I * • 

third cause of action (alleging coercion in the signing of 

i 

the November 23, 1966 Agreement and the related agreements 

I 

as part of the program to get control of and, in White's 

interest, to destroy L.I. Reo). The fourth cause of action ! 

i 

then alleges that White and Kommer,other officers of White 

i 

and the White division, the Reo division and the Diamond T 

, • j 

division of White Motor and their officials conspired in or 

I 

about 1966 to combine White's three major truck divisions and 
to put the largest dealers, including L.I. Reo, selling only 

£ i 

Diamond T. or Reo/)r Diamond Reo trucks out of business so as 

ual 

to relieve White of its contract/ duties to them to White's 
advantage and to the advantage of the dealers handling White 

I 

division 'ucks. Paragraph 46 then alleges a series of acts 
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pursuant to the alleged conspiracy; (1) the Reo and Diamond X 
divisions were combined and separate making of Diamond I and 
Reo trucks was ended; (2) white put White truck labels on 
Diamond Reo manufactured trucks and offered them for sale j 
through White dealers as White trucks; (3) White sold Reo 
end Diamond Reo trucks to certain customers at lower prices 1 
than those accorded Reo and Diamond Reo dealers; (4) white 
sold Reo and Diamond parts to White truck dealers at the ! 

same price rged to Reo and Diamond Reo dealers while 
charging Reo and Diamond Reo dealers higher prices for White 
truck parts than were charged to the White truck dealers; ' 
(5) White gave white dealers information on the truck sales ' 
of Reo and Diamond dealers so that they could poach on the : 
Reo and Diamond dealers' parts business without giving compar¬ 
able information to the Reo and Diamond Reo dealers on sales ' 

| 

of trucks by White truck dealers; (6) L.I. Reo was one of the 
dealers so deprived; (7) by the coercion alleged in paragraph ' 
40 and to effectuate the conspiracy alleged in the fourth cause 
of action the defendants White and Kommer required L.I. Reo, 
its shareholders and affiliates and their shareholders to make 
the various agreements; (8) White and Kommer then dominated 
L.I. Reo as alleged in the first cause of action; (9) White 
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and Kommer then exercised their control of L.I. Reo as alleged 

j! * 

! ! in the first, second and third causes of action; and (10) as 

jj 

I 1 a result White and Kommer forced L.I. Reo into bankruptcy aid 

'l 

! its assets were seized by White "and plaintiffs were injured." 

i! 

The fifth and sixth cause of action, while realleging 
the facts in the first four causes of action, are under the 

j 

Automobile Dealers Franchise Act, 1 j U.S.C.§§1221 et seq., and 

I 

j §197 of the General Business Law of New York, respectively. 

| 

I 

THE MOTION TO DISMISS THE FOURTH COUNT 

I 

I 

The motion to dismiss the fourth cause of action 

j 

emphasizes that the factual allegations particular to the 

I . ! 

j fourth cause of action are different in kind from those alleged 
'! in the other causes of action and are acts which affected ad- 

! 

I versely not only L.I. Reo but other Reo dealers and injured 
L.I. Reo in its capacity as a Diamond Reo dealer and did not, 

i 

in so doing (assuming the truth of the charge) breach any. 

contractual or fiduciary undertaking specially assumed with 

' » 

respect to the individual plaintiffs, but, if it breached 

I 

any duty, breached duties of avoiding tortious misconduct that 
were owed to those damaged directly by it, that is, dealers 

j 

such as, and including, L.I. Reo. Plaintiffs in contrast 
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I emphasize that where the alleged wrongdoer owes to the com- 

i : 

ij Paining individual plaintiff stockholder a specially assumed 

'! 

i dut y to deal responsibly with a corporation in which the indi- 
jj v rdual plaintiff is interested as a stockholder, breach of 
j| separately assumeddity owed to the stockholder in a right 

, other than his right as a stockholder is separately actionable 

^ t 

j b y the individual stockholder for the damage to him even though 
his damage is reflected entirely in his loss of stock value 

i * 

I j 

' throu 8 h direct impact on the corporation of the defendant's 
rT wrongdoing. Defendant in turn concedes the possible applica- 

i • , 

: tion of plaintiff's point to the first two causes of action 

l ' 

j but d ®nies its application to the fourth cause of action. 

. j 

^ difficulty in dealing with the fourth cause of 

„ .. . _ . : 

action is tnat any principle considered dispositive of the 

I 

motion would necessarily have some application to the other 
f' | causes of action as well. It may be accurate to say that the 

j wrong (if any) done to L«I. Reo by the kind of act alleged in 

" 

i the fourth cause of action is peculiarly an injury to the 

corporation and only derivatively to its shareholders. But 

"of ' ' • 

the same thing can be said/substantially every other c.ct 
complained of in the first four causes of action. That each ! 
act, if actionable at all, was actionable by the corporation ^ 
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# 

a fortiori is beyond peradventure. The question raised by this 
mplaint is not with the nature of the acts accused, or the 
nature of their damaging aspect, but with identification of the 
nature of the duty not to inflict the kind of damage involved 
on the corporation and the identity of those to whom the duty 
was owed; was the duty owed only to the corporation or was it 
owed in a legally distinct and separately actionable way to 
stockholders individually? 

The primary rule is tl for an injury to a corpo¬ 
ration only the corporation may sue, either in its own name, or 
derivatively through an action commenced in the name of a share¬ 
holder who joins the corporation as a defendant. In New York 
the leading case is Niles v. N.Y.C, & H.R.R.R .. 1903, 176 N.Y. 

119, 123-124. The principle is applied to insolvent corporations 
for which a receiver has been appointed. Porter v. Sabin, 1893. 

i 

« 

» 

149 U.S. 473, the right of action in such case vesting in the 
receiver or trustee and remaining subject to the administration 
of the insolvency court. Cf. McCandless v. Furlaud . 1935, 296 
U.S. 140, 160-161, 163; Pepper v. Litton , 1939, 308 U.S. 295, 
306-307; Bayliss v. Rood . 4th Cir. 1970, 424 F.2d 142, 146. 

Ritchie v. McMullen , 6th Cir. 1897, 79 Fed. 522, 
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52/,- 530, 532-535, 549, which was considered in 
i‘ the decisi °n of Niles, is the leading case for the introduction 
of a seeming exception covering the case in which a plaintiff 
stockholder whose damages consist in the diminution in value 
of his stock in a corporation is permitted an individual re¬ 
covery for that diminution notwithstanding that it reflects 
a tortious depletion of the assets of the corporation for which 
the corporation has an action against the alleged the wrong- 
doer if_the wrongdoer sustained to the plaintiff stockholder 
1 a^special relation giving rise to a distinctive duty, and the 
wrongdoer's acts also constitute a distinct breach of the 
. , separate duty owed by the wrongdoer to the plaintiff stock- 
•i holder in respect of his stock. The claim in Ritchie was lost 
on the merits, but the case has had a wide influence. It rose 
upon a cross bill among defendants (in an action of extra- 
1 ; ordlnar Y complexity) which presented Ritchi e' s claim against 
I his codefendants that he had pledged to them stock in two 
mining companies and a railroad corporation, of which the 

t - 

defendants in the cross bill were themselves also stockholders, 

I 

officers and directors, to secure large loans they had - 
severally - made to him? he charged that they, partly assisted 

j # 

ij 
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by their hold on Ritchie's pledged stock, controlled the 
management of the three corporations, and that they, • by 
acts of calculated mismanagement,sought to cause Ritchie to 
cease to be a stockholder - to "freeze him out"- by so 
managing the companies' affairs as to diminish the value of 
' Rltchle ' s st o<=k so that they could acquire the stocks cheaply 
on forced sales under the pledges. The Court recognized that 
i a stockhold er as. such cannot sue in his own behalf one who 
i has injured the corporation however much the wrongful acts 
, have diminished the value of his shares (79 Fed. at 533) 

• but the Court considered that the principle did not apply 

: | WhSre thG accused acts were not only a wrong to the corporation 
but also a distinct violation of a separate and distinctive 

duty owed by the wrongdoers directly to the stockholder arising 
from c ontac t or otherwise (ibid). The Court agreed that if 
the wrong charged to the defendants in the cross-bill were 
j purely wrongs committed in the defendants' roles as officer- 
director (such as negligent management or ill-advised acts, 
including ill-advised or negligent voting of their own stock), 

\ the P led 9 or stockholder would not have an individual action 
^against them for the diminution in value of his stock: the 

;i • i 

i* 
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pledgees' ownership of other stock in the company or their 
positions as a directors imposed no greater duties upon them 
in respect to the pledged stock than if they had no relation 
to the companies at ally liability, the Court pointed out, 
rose from the pledgees' using their positions as directors and 
their votes as stockholders intentionallyjto cheapen the stock 
of their pledgor in order to get the stock at a foreclosure 
sale, since that injury was directly inflicted by the pledgees 
l /> on t * ie pledgor, and they could not avoid their liability by • 
pleading that the means used to accomplish the wrong also 
constituted an injury to the corporation for which it might 
also have sued (79 Fed. at 534). Judge Taft (later Chief 
Justice 'iaft) did not decide what relief would have been granted 
if Ritchie had been right on the merit, but determined that his 
claim was without merit on the facts. It is notable in Ritchie 
that to have allowed Ritchie a recovery directly would not only 


have » /oided restoring assets to the corporation, which would 

. ( 


have redounded in part to the benefit of the wrongdoing share¬ 
holders, but it would also have opened the evidence for the 


presentation of any such special duties as Ritchie could show 
were peculiarly owed to him and not to the corporation and 
which would yet contribute to the determination that the conduct 
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was wrongful as against Ritchie whether or not it was wrong¬ 
ful as against the corporation. The measures of responsibility 

to Ritchie and to the corporation were not necessarily the same 

cross- 

Ritchie and the defendants in the aaxfc bill were in some sense 
coventurers in the group of the 3 corporations having alleged- 

i 

ly a special relationship to one another out of which might 

l» 

1 

well have grown responsibilities which none of them owed to 

•! 

i 

J any one of the corporations involved. Failure to perform such 

| 

duties, which had a direction toward combining the properties 
■| and integrating their enterprises,might have been the responsi- 

\ bility owed to Ritchie but not owed to any one of the companies 

\ cross- 

Nor to all 3. The relation among the parties to the xxrz± bill 

and the pledge relation created responsibilities among the 4 

men involved which ".rose peculiarly out of their relationship 

to each other and out of the pledge and would have existed no 

! matter what the subject matter of the pledge had been, whether 

unincorporated properties or stock in companies. 

Interestingly Dudley v. Armenia Ins. Co .. 1st Dept. 

1906, 115 App.Div. 380, 100 N.Y.Supp. 818, decided on the 

authority of the Niles case essentially, and without citing 

Ritchie , held that the pledgor of stock in a company which was 

, allegedly taken over by the pledgee and ruined (so that the 
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plaintiff pledgor's stock was reduced to nil value) did not 
state a claim upon which the pledgor stockholder could sue 
individually. In that case X2KX all the stockholders seem to 
have been in the same situation; all the stock of the cor¬ 
poration seems to have been pledged with the defendant pledgee 
to secure notes issued by the cprporation; hence the damage 
done was done not only primarily to the corporation but the 
accused conduct also affected all of the stockholders in their 
common interest and in the same way; the damage to the corpo- 


Ojp/^ ration comprised the whole injury and damage to the stock- 

P holders as an aggregate company. The case may be no longer 

authoritative; it appears that the pledged stock in Dudley had 
been SOld in for eclosure and that the pledgors may have been 
left remediless against what was, if the allegation were true, 
a very serious wrong. The right to redress the wrong, if 
lodged in the corporation, weuld have inured to the person 
who bought the stock in foreclosure at the cheapened price 

i 

. which presumably did not reflect the'existence of any supposed 

right of action owned by the corporation against the wrong¬ 
doing pledgee. 

0 Von_Au v. Magenheimer. 2d Dept. 1908, 126 App. Div. 

257, 110 N.Y.Supp. 629, dealt differently, perhaps, with 
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DudleY.~t.ype facts. In Von Au three men owned equal shares 

mind 

in a corporation, and one shareholder had lost his/and then 
died, leaving his stock to his widow, who had been his com— 
raittee during the last part of his life, and was his personal 
_ representative. She charged that the surviving stockholder- 
!' director-officers had induced hejr to sell her late husband's 
stock to the other stockholders at less than its fair value 
, refraining from declaring adequate dividends on the company's 
stock (measured against earlier and later dividends), by tempo- 
rarily inflating their own salaries so as temporarily to 
absorb the company's earnings, and by falsely saying to plain¬ 
tiff that the company had suffered such losses that it could 
i not pay a larger dividend and that it had poor proqEcts. Plain- 
i tiff charged that after the affairs of the corporation were 
readjusted, that the earlier high dividend rates were resumed, 
the inflated salaries were reduced, and the company went on as 
before; the plaintiff charged that she had in substance been 

' t 

defrauded. Defendants argued, inter alia , that the remedy 
was not to sell her stock and sue, but to hold her stock, 

• pursue her remedy as a minority stockholder to redress what 
essentially mismanagement of the corporation. The Court 
acknowledged the principle that for directors in bad faith 


was 
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and for purposes of their own to refuse to make proper distri¬ 
butions of earnings was primarily an injury to stockholders 
collectively to be redressed through the corporation by a 
suit to compel proper distributions, and that, where corporate 
assets were wasted, the direct injury was to the corporation, 
which should itself sue, or, if controlled by the wrongdoers, 
obtain redress through a derivative suit commenced on its 
behalf by a shareholder. But the Court thought that the 
particular case was within Ritchie rather than Niles . The 
Court noted that the wrong was aimed at and injured the 
plaintiff, and was of a type that had become so familiar as 
to have its own name - "to freeze out." The Court emphasized 
that to hold that the corporation only could recover for the 
wrong either directly or through a derivative suit was to say 
that any plaintiff, situated as was the plaintiff in Von Au, 
could recover only if able to penetrate and resist the wrong, 
hold on to the stock, and initiate an action, and that she 
would be remediless whenever the strategy of the wrongdoing 
defendants succeeded. Von Au was affirmed without opinion', 
1909, 196 N.Y. 510. 

General Rubber Company v. ’. Benedict , 1915, 215 N.Y. 

18 seems to be the first decision after Ritchie to consider 
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the problem carefully. General owned over 99% of the stock 
of a subsidiary company of the same name operating in 
Brazil. The defendant, Benedict, was a director of the 
parent General; he was not a director of the Brazilian 
subsidiary and that subsidiary was not a party to the action. 


The local manager of the Brazilian subsidiary became manager 
of a completely disassociated company named Moju which was 
in General's own line of business; more,Benedict owned a 
< I uar ter of Moju's stock. General sued Benedict: only, 
averring that the Brazilian manager had diverted about 
$185,000 of the Brazilian subsidiary's money to Moju, that 
Benedict knew of the diversion, acquiesced in and approved 
it, and never advised General of the Brazilian manager's 
faithlessness. Benedict urged that any right of action 
for diverting money from the Brazilian subsidiary belonged 
to the Brazilian subsidiary and not to General, and that 
Benedict, therefore, could not be sued by General for the 

diversion, which if it affected any company, affected the 

*1 

subsidiary and only indirectly damaged General itself in 
respect of its stockholder interest Judge Cardozo held, 
for a divided Court, that Benedict was liable to General, 
of which he was a director, because he was faithless in hit 
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toward 

duties of vigilance/a General asset, that is, the stock 
General owned in the Brazilian subsidiary. Judge Cardozo 
emphasized that Benedict's duties were owed to General, 
the parent, and not to the Brazilian subsidiary, of which 
he was not a director. He pointed out that the Brazilian 
subsidiary could not successfully sue Benedict unless it 
could sufficiently connect him with the Brazilian manager's 
defalcations, so that Benedict became liable as a joint 
actor with the manager, and for that reason liable along 
with him to the Brazilian subsidiary for the branch manager' 
breach of the duty that he - not Benedict - owed to the 
Brazilian subsidiary. The Court thought Niles inapplicable, 
and that J&QOf Judge Taft in Ritchie made the point by 
saying tha+* where the wrongful acts are not only wrongs 
against the corporation but are also violations by the 

t 

wrongdoer of a duty arising from contract or otherwise and 
owed directly by the wrongdoer to the stockholder, the 

stockholder had a direct action against the wrongdoer. 

’ * 

The most significant part of Judge Cardozo's decision 
was his analysis of General's right of action against 
Benedict. Benedict had argued that he was probably answer- 
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able to the Brazilian subsidary, and if issued, he would 
pay twice for the same wrong. Insisting, first, that the 
defendant owed different duties to the two companies and 
could not be assumedto be liable to one simply because he 

was liable to the other. Judge Cardozo said that the doubles 

1 

liability argument confused cause of action with damages; ' 
if, he noted, Benedict was solvent and liable to the 

Brazilian subsidiary then to the extent of the value to thJ 

i 

• 

subsidiary of that cause of action there would be no loss 
in the value of General's stock in the subsidiary and no 
right to or risk of a double recovery (215 N.Y. at 24-25). 
Judge Cardozo emphasized (215 N.Y. at 25) that any judgment 
against Benedict in favor of General, since it would be 
final as between them and would not give rise to any right 
(as in subrogation or claim-orer) by Benedict acainst the 
primary wrongdoer - or the subsidiary,- required a. deter¬ 
mination in the astxoK General v. Benedict action of the 

exact damage-components of the right of action,including 

✓ 

taking into account the. remedy, if any, available to the 
subsidiary for the same damage as against the primary wrong 
doer or Benedict or both. 


A 


f 













Judge Cardoza‘s «E»g2 in Genera! Rubber 
the difference in the .ensure of duty owed by Benedict to 
the explaining stockholder. General, individually and to 
the subsidiary corporation./with (b) the value of/right of 
action the subsidiary corporation had to redress the same. 
loss constituted a part of the subsidiary’s assets to be 
reckoned as reducing' the amount that General, as a plaintiff 
injured through a diminution in value of owned stock.could 
recover in any individual action, are both concerns in- ' 
separable fro. all cases in which a stockholder asserts a 
separate right of action measured'by the alleged diminution' 
in value of his shares flowing fra. conduct of the defendant 
which is allegedly damaging to and arguably actionable by 
the corporation as well as by the plaintiff. 

Judge Cardoso's analysis inevitably and inescapably 
identifies the primary locus of the right of action as a 
right to reparation for damages in the corporation,' and,' aj 
lodged in the corporation, eliminates from the supposed 
diminution in value of any complaining stockholder's stock 
his ratable indirect interest in the corporation's right 

Of recovery. There can be no race of diligence between thJ 
explaining shareholder and the ^ 


corporation to see which 
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recovers first. The complaining shareholder may not 
recover an unreal diminution in value simply because the 
corporation had not sued promptly or effectively, nor 
gather to himself a recovery which, if made by the corpo¬ 
ration, would have been distributable to those having 
interests in the corporation senior to those of the com¬ 
plaining stockholder. 

Again, if there is no genuine difference between the 
duty owed by the allegedly wrongdoing defendant to the 
corporation and that which he owed to the stockholder, so 
that the breach of duty relied upon is the same for all 
stockholders and, again, would be the same for the corpo¬ 
ration itself, all reason for defining an exception from 
the rule of Niles disappears. Meyerson v. Franklin Knitting 
Mills , 1st Dept. 1918, 185 App.Div. 458, 172 N.Y.Supp. 773, 
in which,superficially, it would have seemed that a sole 
stockholder was permitted to recover for breach of a con¬ 
tract made with the corporation, is hardly such a case. 

It arose on an unusual contract under which the plaintiff, 
when he bought the stock of the corporation involved from 
the defendant, also and by the same contract obtained the 
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undertaking of the defendant-vendor to supply knit fabrics 

to the corporation which plaintiff was taking over from 

the defendant. That contract was an entire contract and 

the defendant breached it by failing to deliver knit fabric 

as called for in the contract. For that breach, the Court 

found, the plaintiff as contractual promisee could sue 

directly notwithstanding that the corporation had by a 

• 

separate instrument ratified and agreed to be bound by the 
sales contract and that it was the ore to whom the knit 
fabrics w :re to be delivered and which was most directly 
damaged by the defaults of delivery. 

Matter of Auditore, 1928, 249 N.Y. 335 distinguished 
- iles and followed General Rubber where it appeared that 
1 two brothers had o</ned all of the stock of a corporation 
and, one brother dying, the surviving brother, who was also 
administrator of his deceased brother's estate, pillaged 
the corporation. A minority stockholder sued the faithless 
brother in the Supreme Court in a derivative suit brought 
m .he corporation's right and recovered a judgment for the 
rull amount of the loss. Execution was issued and returned 
wholly unsatisfied; the faithless brother was wholly without 
property. Proceedings were then initiated in the estate of 
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the deceased brother to surcharge the faithless brother 

for exactly the same loss, expressed in terms of the • 
diminution in value of the deceased brother's stock in the 
corporation which came about after the deceased brother's 
death and during the stewardship of the faithless brother 
as administrator of his deceased brother's estate. The 
surcharge was found and sustained as against the surety 
corporation which had furnished a bond for the faithless 
brother's performance of his duties as administrator. As 
in General Rubber the Court was divided, but the majority 
emphasized that, whatever were the erring brother's 
responsibilities to the corporation, he was unquestionably 
responsible as administrator for the proper custodianship 
of all the assets that came to his hands as administrator, 
including the half interest in the company which the two 
brothers had together owned. The Court considered that the 
faithless brother was liable as an erring administrator 
independently of and whether or not he had a liability as 
an erring director and officer of the corporation. Here, 
again, direct action afforded a recovery in the circum¬ 
stances in which a corporate recovery would have inured 
one-half to the benefit of the wrongdoer himrelf. As in 
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PerJjrvan v. Fcldmann, 2d Cir. 1955, 219 F.2d 173, direct 
relief in those circumstances sometimes expresses only an 
economy in the form of equitable relief. The question of 
reflecting in the separate right of action of the individ¬ 
ual stockholder a value for the right of action of the 
corporation was automatically solved in Matter of Anditnrp 
by the complete insolvency of the erring defendant fiduciary. 
The duty owed by the arring fiduciary as administrator was 
owed with respect only to the one-half of the stock owned 
by his deceased brother's estate. No such duty was owed 
with respect to the administrator's own stock, for that 
reflected only his own interest in the corporation. 

Bl akeslee v. Sottile, 1922, 118 Misc. 513, 194 N.Y. Supp. 

752 is much the same as Matter of Auditors in analysis. 

Kono v. Roeth, 1st Dept. 1932, 237 App.Div. 252, 260 N.Y. 

Supp. 662, dealt with a complaint charging that one of the 
defendants had pledged to plaintiff 80 of the 200 shares of 
stock of a corporation to secure an indebtedness, and that, 
thereafter, the pledgor and another stockholder, acting 
with others, rendered the corporation insolvent and, sus¬ 
pending payment of dividends and booking fraudulent bills 
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for non-existent charges, caused the corporation to execute 

fraudulent judgment notes and submit to Sheriffs' sales of 
all of its properties to a nominee of the conspiring stock¬ 
holders, who transferred all of the assets to a new corpo¬ 
ration without any real interruption or diminution in 
business or profits. The consequence, it was alleged, was 

to make the plaintiffs claim, secured by the now worthless 

» • 

stock,altogether worthless. The pledgee sued the alleged 
wrongdoers and the transferee corporation and the action 
was dismissed. The Appellate Division reversed on the 
authority of Von Au, and the further authority of Ritchie 
and General Rubber cases. The Court considered that the 
requirement of fair dealing between pledgor and pledgee, 
making the relationship one of trust and of at least implie.d 
contract,gave rise to an individual right of action for 
the diminution in the value of the pledged stock independent 
of the existence of the corporation's own action for the 
entire damage done to its business. Cutler v. Fitch , 4t*> 
Dept. 1930, 231 App.Div. 8, 246 N.Y.Supp. 28 is another 
pledgor-pledgee case in which an individual right of action 
was allowed against wrongdoing third parties charged with 

'■•f *4 «• 
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damaging mismangement of the corporation the stock of 
which had been pledged to the wrongdoers to secure a 
guarantee of corporate indebtedness given by the pledging 
stockholder. However, in C utler v. Fitch the Court reversed 
so much of the lower court's judgment as allowed the claim 
against the defendants who were officers anddirectors of 
the corporation but not pledgees of any of the plaintiff 

t • • 

stockholder's stock notwithstanding that they were charged 
w ith i ivoj-vement in the third party wrongdoer's misconduct 
with relation to corporate management. 

As defendant's argue, it would be easy to say that 
the fourth cause of action deals specifically with driving 
L.I.Reo out of business as a dealer in White products in 
only the same way as that White allegedly acted toward 
other Reo and Diamond Reo dealers, and that, in consequence. 


the fourth cause of action is not even formally within the 
i class of cases to which plaintiff's appeal. But paragraphs 
46(g), (h), (i), and (j) make that an uncertain ground of 
distinction from the other causes of action, and, moreover, 
the argument hardly meets the plaintiff's central argument 
that the defendant's responsibility arises not out of the 


j nature of the damage but out of the specialty of relation 
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between the defendant and the plaintiffs, placing the 
plaintiffs in the position to complain of the breaches of 
duty to the corporation as being specially actionable 
breaches of duty distinctly undertaken to them. If the 
fourth cause of action is insufficient, then, it is in¬ 
sufficient for a deeper reason. 

. 

It is concluded that the fourth cause of action is 
insufficient to charge the defendants. In the fourth cause 
of action no less than in any of the others the charge is o 
damage inflicted on L.I.Reo, its business, its affairs, its 
prospects, and its properties. Save for the references to 

V the arrest or threatened arrest of Thomas Vince1, all of 

' 

the acts complained of directly affect the interests of 
L.I.Reo primarily and’damage the plaintiff only to the 
extent of and by reason of their interest in L.I.Reo. While 
there are repeated references to the contract relation and 

the trust relation, examination of the contract and trust 

* 

agreement reveals nothing which changes the situation 
significantly. Very broadly the undertakings of the agree¬ 
ment of November 23, 1966, are primarily end essentially 
undertakings that run to and not from White. Passing over 
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e releases of paragraph 1, the agreement contains kite’s 

representation that it has taken over the CIT paper and 
L.I.Reo representation that it has not undermined the 
paper by conveying the mortgaged vehicles away; the stock¬ 
holders agreed to create the Voting Trust with Kommer as 
trustee; L.I.Reo agrees that it will „ ot take out the 
working capital loan except on papers and in a form approved 

by White; L.l.Reo undertakes to oav th* k i 

ro pay the balance due on the 

October 28. l 965 hote; L.I.Reo agrees to execute a note 
covering the $195,000 of current debt and to pay it off 
according to the scheme of payment outlined and to secure 
the note by liens on the trucks and parts, L.I.Reo agrees 
| 9 ve a mortgage on its parts inventory, to seek to 

finance its present and future accounts receivable, and to 
pay for all new parts C.O.D.; L.I.Reo undertakes, in 
substance, to order trucks only against firm orders well 
in hand, and to turn the proceeds of sale over to white to 
pay off the financing before receiving from White the 
surplus for its own account; L.I.Reo agrees to set up an 
escrow account for customer deposits; and during the term 
of the Agreement L.I.Reo and its stockholders agree on 
certain non-competition undertakings. The Voting Trust I ; 
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is certainly exactly that, and, in addition, contains the 
provisions for the appointment of the general manager. 

There is no claim that any specific provision of the Voting 
Trust agreement was violated by the trustee and it does not 1 
appear that the trustee took any action other than the 
appointment o£Antelis. Hence it is the bare existence of 
the contract and the Voting Trust and what they in aggregata 
represented in terms of restrictions on L.I.Reo's management 
and the securing of White’s position as a creditor that can 
alone be relied upon as setting up the "special relation" 
which might take the case out of the normal rule of Niles . 
But the fundamental difficulty with the contention is that 
it is necessarily made with relation to every stockholder 
and to every stockholder precisely in proportion to the 
extent of his stock interest and because and only because 
of damage allegedly done directly to the corporation, to 
L.I.Reo, and only indirectly affecting the stockholder 
plaintiffs, damaging each plaintiff only as one of the 
company of stockholders. Essentially the charge is that 
White and Kommer intermeddled in corporate management, 
becoming fiduciaries to L.I.Reo, and - in the same sense 
as an officer or director is a fiduciary toward the 
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corporation and its Stockholders - becoming therefor! ind 
envatively fiduciary a s well for the stockholders, not 
because of any special relationship to then, as individuals 
that created a differentiable duty to them as individuals, 
but solely and only because as stockholders the plaintiffs 
were interested in the corporate business of which white 
and Kommer arguably made themselves managerial fiduciaries. 
Whatever implied undertakings of White and Konuner to ard 
each plaintiff arose out of the November 23, 1966 Agreement 
the Voting Trust Agreement; and the security and consign¬ 
ment agreements, were undertakings to deal properly with ' 
the property, affairs and business of L.I.Reo, and only i„ 
that sense embodied a performance responsibility indirectly 
affecting the interests of stockholders by reason of their 
onomic interest in the corporate business and property. 
-The undertakings of white and Kommer were not. as in the 
pledge and other cases relied upon by plaintiffs, commitments 
to deal responsibly with the individual interest of any 
stockholder in his own stock as a distinct property interest 
belonging to the stockholder and itself having its distinct 
value attributes. Nor here is there any argument that, as 
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in General Rubber and Master 01 : Auditors , the defendants 
owed a different duty to L.I.Reo from that which, if any, 
they owed to all shareholders alike because they were such. 

Total redress of the wrongs here alleged would be 

• • l 

most readily and directly accomplished by a recovery on 

i 

behalf of L.I.Reo and in its name. That would restore to 
each stockholder the whole of his right. But to allow 

J 1 

a right of action to exist in the whole body of stockholders ; 

i 

to recover the whole of the damage done to L.I.Reo by 

t 

reason of conduct that was allegedly a breach of duties 
owed primarily to L.I.Reo, and to the stockholders only 

I , t 

derivatively because of and to the extent only of their 

stockholder interests in the corporation, would produces 

. 

exactly the effect that Niles forbids. 

ij 

The defect in plaintiffs' claim goes still deeper. 

It appears to be common ground that the factual allegations 
of the present complaint were presented in the first defense 
and in six counterclaims incorporating the allegations 
of the first defense to the amended complaint of White in 
the action in Supreme Court in New !■ rk County commenced 
August 25, 1967. The central claim on the facts was 
presented also in succinct form as an answer and objection 
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to the claim filed by White in the bankruptcy proceeding 
of L.I.Reo. An order was made in the bankruptcy proceeding 
under date of August 27. 1968. authorising and directing ' 
the trustee in bankruptcy of L.I.Reo to compromise the 
bankrupt’s claim a S ainst White and K^ner, and White’s 
claim against the bankrupt. The settlement involved 
White’s paying the trustee 5100,000 and withdrawing White’s 


claim of $323,610.14; it reguired the trustee to discontinu! 
his counterclaim against the claim of White and required thi 
and White to effect a discontinuance with prejudice 
of the action in the Supreme Court, New York County, the 
stipulation not in any way to affect the action of White 
Motor Corporation against Thomas A. vincel and Thomas A. 
Vincel’s defenses and counterclaims to said action. The 
order further provided that the stockholders of L.I.Reo 
could obtain individual releases from White by giving 
individual releases to White before a date in September 
now long past. The stipulation of discontinuance 
entered in the Supreme Court, New York County case provided 
that it should not affect and that there should be preserved 
the rights of White against Thomas vincel and the rights 
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of Thomas Vince I against* WhfA. The time is not ripe 
for consideration of the ultimate legal effect of the 
compromise and the releases separately considered for their 
own effect, if any, on the stockholder rights put forward 
in the present action. But it is important to note the 
explicit recognition that the factual claims made in the 
present case constituted assets of the bankrupt corporatioj 
That is not really denied by plaintiffs arguments, it 
underlines the need for accurate analysis of the claims 
sued upon, and makes it necessary to decide whether the 
exceptive standing to sue relied on by the plaintiffs can 
be recognized where it amounts to divesting the corporation 
of claims primarily belonging to it because measured by 
its damages and only consequentially reflected in diminished 
share values. From that point of view it does not matter 
whether the bankrupt estate realized full or less than 
full value on the claim. That was a matter to be threshed 
out before the Referee, and the bankrupt, that is, the 
present stockholders acting corporately, unsuccessfully 
opposed the approval of the settlement before the Referee. 
What appears clearly in this case is that the’ exceptive 
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principle relied upon the plaintiffs was not in any of'the 
cases relied upon tested against such a competing interest 
as that of creditors or that of a centralized administrate 
in insolvency proceedings. Cf. Porter v. Sabin , supra . 

In addition, the analysis required by General Rubber here 
leads inevitably to the conclusion that the apparent 
solvency of White and the identicalness of its responsi¬ 
bility, if any, to L.I.Reo with its responsibility to the 
whole company of stockholders attempting to sue individual!; 
means that the cause of action in each case is precisely 
the same in every aspect and could not be the subject of 
separate suits and separate recoveries. Any action main¬ 
tainable by all of the stockholders suing together to 
redress a wrong actionable by the corporation because the 
damage impact of the alleged wrongful acts fell upon it 
would be legally identical with the corporation's own 
action. it is such actions that the principle of Niles 
explicitly forbids. It follows that the fourth cause of 
action is insufficient, and it must be dismissed. 

INTERROGATORIES AND OTHER DISCOVERY MATTERS. 

Plaintiffs should answer defendants further inter- 
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, rogatory of March 20, r970^numbered 1. it may be that a 
statement was not prepared for the 11 month period, but 
the material that will appear in any such statement is 
germane to the plaintiffs' damage claims and must sooner oi 
later be prepared. If the defendants have set up a state- 
I ment and wish to serve it on plaintiffs with a notice to 
admit it pursuant to Rule 36, they may do so; that may 
simplify the work on both sides. ' 

The same disposition must be made with respect to the 
second of the further interrogatories dated March 20, 1970. 

Plaintiffs must furnish a proper answer to inter¬ 
rogatory 22 of the additional interrogatories served March 
20, 1970. . . 

So far as defendant's objections to certain of 
plaintiff's further interrogatories are concerned, it may 
well be that plaintiffs will wish to modify those in the 
light of the ruling on the fourth cause of action, although 
it is true, as plaintiff has pointed out, that elements 
of the alleged switching of business from Reo and Diamond 
Reo to White Division are suggested as part of the other 
' causes of action. Even so, the questions would not 
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to be ones that should be'framed in terms of sales in a 
particular territory, if the condition complained of 
existed, it would appear that the more appropriate inter¬ 
rogatories would be those addressed to determining whether 
the White Division trucks were, as the plaintiffs papers 
seem to intimate, the same trucks really as Diamond and 
Reo trucks, and whether there was in fact, on overall White 
figures, any trend or effort to phasing out the Reo, 

Diamond Reo, and Diamond trucks in favor of white trucks. 

Tho possibility of the collapse of an apparently large 
dealership for Reo and Diamond Reo trucks in the Long Island 
area could of course evoke a variety of responses not ex¬ 
cluding a determination to press the sales of White trucks 
as against trucks of a wholly outside competitor until new 
distribution could be worked out for Reo and Diamond Reo 
trucks, such considerations as these make very difficult a 
determination whether or not it is fair to exact detailed 
and burdensome discovery, particularly in the direction of 
damages to support the plaintiffs contention, until there 
is some indication that the program alleged did exist and 
was impermissible, In the special circumstances it would 
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appear that overall figures and discovery by deposition 
and limited documentary discovery (£.£., number of units 
shipped into the territory) would best serve the needs of 
the occasion. 

The objection to further interrogatories 3 and 4 are 
sustained. The argument made is far fetched and the material 
sought to be elicited can hardly be of value in the liti¬ 
gation. I 

Further interrogatories 5, 6 and 8 need not be 

answered at the present time pending a determination by 

% 

other discovery means as to whether there is any indication 
that plaintiffs will continue to press the claim based on 
attempted diversion of business, from Reo and Diamond Reo tc 
White Division. Interrogatory 9 should be reframed; 
apparently there is no basic objection to it, but it fails 
certainly to define the area of inquiry. 

Interrogatories 10 and 11 are disallowed for the 
present in view of what has been said above with respect 
to other modes of attacking the White-Reo problem area. 


Interrogatories 12 and 13 on the St. Louis Terminal 


Warehouse Company field warehousing matter are not ade¬ 
quately answered nor are the interrogatories particularly 
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apt to unearth the story', if there is any. The documents ' 
so far furnished present a confusing picture of inter¬ 
changes that appear to be going at snail's pace where ' 
urgency might have been expected and prompt action antici¬ 
pated; it is odd to find that the matter was "signed off" 
in September when everything was, as a practical matter, 
thoroughly at an end between-the parties, it would appear 
that complete document discovery on the field warehousing 
fatter, if it is of any importance - and its importance 
seems marginal - would be more productive than, in effect, 
conducting depositions via interrogatories. For these 
reasons only further interrogatories 12 and 13 need not be 
further answered unless defendants and plaintiffs are 
unable, without more ado, to produce an integrated set of 

documents giving the paper history of what must essentialj 
have been a parade of papers. 

Interrogatory No. 15 should be answered, 
nterrogatory No. 16 should be answered as fully as | 
is reasonably possible under the circumstances. 

Document demand No. 5 of plaintiff dated March 17, 

1970, is too broad for responsible compliance. The subjecJ 
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such thau it ought properly to be covered by 

document discovery procedures. 

It is noted in going through the answers to the inter¬ 
rogatories even as presented in the consoiidated for, and 
with use of the related exhibits and the document production 
that much of the material prepared and produced is made 
all but inaccessible for cross reference. For example, of 
a number of lists of vehicles giving data of different sori 
with respect to them, it does not appear that any two lists 
j are grven in the sane order, or are arranged in a readily 
convertible order, either by any relevant date or by vehicle 
number, that could facilitate cross reference. The infor¬ 
mation given cannot be readily integrated. Possibly access 
to the present material and simplification of cross refer¬ 
ence to any further extension of it would be facilitated 
if each truck was in effect given a register card on which 
entered answers to all of the questions that have 
been asked about it with room left for answers to future 
questions, so that successive xeroxing of the data sheet 
on the particular vehicles could contain everything that 
'counsel had at any time thought might be relevant with 
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respect to that truck. Summary tabulations could be made 
from those sheets to produce generalized answers on various 
topics of inquiry. This is merely a suggestion prompted by' 
the great difficulty of trying to trace from one listing 
to another in the present material. 

Accordingly, it is, 

ORDERED that the fourth cause of action is dismissed; 
and it is further 

ORDERED that the interrogatories referred to above 
be answered to the extent indicated; counsel are to agree 
on dates, and in the absence of agreement, apply for the 


fixing of dates. 
Brooklyn, New York 
August 2, 1972. 
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THOMAS A. VINCEL, GRACE VINCEL, 

NUNO TARDO, IRENE TARDO, WILLIAM 

BREEN, VIRGINIA BREEN,’JOSEPH 69 Civil 753 

RUMMO, ROLF HOEGER, M.D.AIELLO, 

P. AIELLO, and LIRCO CREDIT CORP., 

NOTICE OF MOTION AND 
Plaintiffs MOTION TO PERMIT 

PLAINTIFFS TO SERVE 

- against - AN AMENDED.COMPLAINT 


WHITE MOTOR CORPORATION and 
GLENN F. KOMMER, 


Defendants 


x 


SIRS* 

PLEASE TAKE NOTICE, that upon the proposed 
% 

amended complaint, plaintiffs will move in Courtroom 8, 
United States Courthouse, 225 Cadman Plaza East, Brooklyn, 
New York on January 31, 1973, at 4:30 P. M.» for an Order 


pursuant to F.R.C.P. 15(a) permitting plaintiffs to serve 
an amended complaint, and for such other and further 
relief as may be just and proper. 


Dated: New York, New York 
January 18, 1973 


Yours, etc. 


TO: 

Reavis & McGrath 
Attorneys for Defendants 
1 Chase Manhattan Plaza 
New York, New York 10005 


Hellerstein, Rosier & Rembar 
Attorneys for Plaintiffs 
19 West 44th Street 
New York, New York 10036 


By: 


Myron S. Isaacs 













UNITED STATES DISTRICT COURT — 

EASTERN DISTRICT OF NEW YORK - 228A 


THOMAS A. VINCEL, GRACE VINCEL, 

NUNO TARDO, IRENE TARDO, WILLIAM 

BREEN, VIRGINIA BREEN, JOSEPH 69 Civil 753 

RUMMO, ROLF IIOEGER, M. D. AIELLO, 

P. AIELLO, and LIRCO CREDIT CORP., 

• Plaintiffs AMENDED COMPLAINT 

- against - 

WHITE MOTOR CORPORATION and 
GLENN F. KOMMER, 

Defendants 

------- - ----------x 

Plaintiffs, by their attorneys, HELLERSTEIN, 
ROSIER & REMBAR, for their amended complaint alleges 


FOR A FIRST CAUSE OF ACTION 


1. Jurisdiction is founded upon diversity 

of citizenship pursuant to 18 U.S.C. Sec. 1332 and upon the 
Automobile Dealers 1 Franchise Act (commonly known as the 
Dealers 1 Day in Court Act), 15 U.S.C. Secs. 1221-1225 (1956) 

2. At all times hereinafter mentioned 
plaintiffs or their predecessors in interest were share¬ 
holders of Long Island Diamond Reo Truck Co., Inc. (here¬ 
after "L.I.REO"), a New York Corporation, owning 100% of 
the outstanding shares of stock of L. I. REO. 

3. There are presently 112.19 outstanding 
shares of L.I.REO of which 54.19 are shares of Class A 
(voting) stock and 58 are shares of Class B (non-voting) 
stock. All these shares are owned by the plaintiffs as 


follows: 









A 


B 
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Thomas A. Vincel. . 

29.53 

30.00 

Grace Vincel . . 

- 

1.00 

Nuno Tardo . 

8.33 

15.00 

Irene Tardo .... 

- . 

1.00 

William Breen . . . 

8.33 

6.00 

Virginia Breen. . . 

- 

1,00 

Joseph Rummo . . . 

2.00 

- 

Rolf Hoeger. . . 

M.C.Aiello & 

1.00 


P. Aiello .... 

- 

2.00 

Lirco Credit Corp . 

5.00 

2.00 


4. At all times hereinafter mentioned plaintiff 
THOMAS A. VINCEL was employed by L. I. REO as its President 
and Sales Manager. His annual salary was $22,454.00 in 1966, 
and $18,000.00 in 1967. L’.I.REO paid the entire premium for 
a group retirement plan under which as of March 1, 1967, 
plaintiff THOMAS A. VINCEL's total monthly retirement 
income at his normal retirement age would have been $247.34. 
The aforesaid premium, which was equal to approximately 5% 
of his salary, also paid for life insurance on his life, 
payable to any beneficiary he might choose, in the sum of 
$24,734.00. During the years 1966 and 1967, L.I.REO paid . 
all of the premiums for Major Medical Insurance for plaintiff| 
THOMAS A VINCEL, his wife, and his children. The Major 
Medical Insurance included $4,000.00 in additional life 
insurance on his life payable to any beneficiary he might 
choose. 

5. At all times hereinafter mentioned, plaintiff 

NUNO TARDO was employed by L.I.REO as its Secretary and 

Parts Department Manager. His annual salary was $20,140.00 

in 1966, and $16,800.00 in 1967. L.I.REO paid the entire 

premium for a group retirement plan under which as of. 

• • 

# * 
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March 1, 1967, plaintiff NUNO TARDO's total monthly 
retirement income at his normal retirement age would have 
been $221.87. The aforesaid premium, which was equal 
to approximately 5% of his salary, also paid for life 
insurance on his life, payable to any beneficiary he might 
choose, in the sum of $22,187.00. During the years 
1966 and 1967, L.I.REO paid all of the premiums for Major 
Medical Insurance for plaintiff NUNO TARDO, his wife, and 
his children. The Major Medical Insurance included $4,000.00 
in additional life insurance on his life payable to any 
beneficiary he might choose. 

6. At all times hereinafter mentioned, plaintiff 
WILLIAM E. BREEN was employed by L.I.REO as its Vice- 
President and Service Department Manager. His annual salary 

0 

in 1966 and 1967 was $16,734.00. L.I.REO paid the entire 
premium for a group retirement plan under which as of 
March 1, 1967 plaintiff WILLIAM E. BREEN’s total monthly 
retirement income at his normal retirement age would have 
been $199.05. The aforesaid premium, which was equal to 
approximately 5% of his salary, also paid for life 
insurance on his life, payable to any beneficiary he might 
choose, in the sum of $19,905.00. During the years 1966 
and 1967, L.I.REO paid all of the premiums for Major Medical 
Insurance for plaintiff WILLIAM E. BREEN, his wife and his 
children. The Major Medical Insurance included $4,000.00 
in additional life insurance on his life payable to any 
beneficiary he might choose. 
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7. At all timEs hereinafter mentioned, 

plaintiff JOSEPH RUMMO was employed by L.I.REO as its Day 

Shop Foreman. His annual salary was $11,490.00 in 1966, 

and $10,200.00 in 1967. L.I.REO paid the entire 

premium for a group retirement plan under which as of March 1, 

1967 plaintiff JOSEPH RUMMO's total monthly retirement 

"income at his normal retirement age would have been $172.35. 

The aforesaid premium, which was equal to approximately 5% 

of his salary, also paid for life insurance on his life, 

payable to any beneficiary he might choose, in the sum of 

$17,235.00. During the years 1966 and 1967, L.I.REO paid 

all of the premiums for Major Medical Insurance for plaintiff 

JOSEPH RUMMO, his wife and his children. The Major Medical 
* 

Insurance included $4,000.00 in additional life insurance 
on his life payable to any beneficiary he might choose. 


8. At all times hereinafter mentioned, plaintiff 
ROLF HOEGER was employed by L.I.REO as its Night Shop 
Foreman. His annual salary was $11,747.00 in 1966, and 
$10,848.00 in 1967. L.I.REO paid the entire premium for a 
group retirement plan under which as of March 1, 1967 
plaintiff ROLF HOEGER's total monthly retirement income at 
his normal retirement age would have been $173.16. The 
aforesaid premium, which was equal to approximately 5% 
of his salary, also paid for life insurance on his life, 
payable to any beneficiary he might choose, in the sura of 
$17,316.00. During the years 1966 and 1967, L.I.REO paid 
all of the premiums for Major Medical Insurance for 
plaintiff JOSEPH RUMMO, his wife and his children. The 
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Major Medical Insurancelnc?^^.000.00 in additional 
life insurance on his life payable to any beneficiary, he 
might choose. 

9. At all times hereinafter mentioned, plaintiff 
P. AIELLO was empioved by L.I.REO as a Mechanic. His 
annual salary was $7,854.00 in 1966. and approximately 
$8,300.00 in 1967. During the years 1966 and 1967, L.I.REO 
paid all of the premiums for Major Medical Insurance for 
Plaintiff P. AIELLO and his wife. The Major Medical 
insurance included $4,000.00 in life insurance on his life 
payable to any beneficiary he might choose. 

10. L.I.REO, known formerly as Long Island Reo 
* 

Truck Co., me. was engaged for many years in the business 
of selling trucks and truck parts and servicing customers* 
trucks in the Counties of Queens, Nassau and Suffolk in the 
State of New York. A petition in bankruptcy in regard 
to L.I.REO was filed with the United States District Court 
for the Eastern District of New York, on December 21. 1967. 

11. At all times hereinafter mentioned defendant 
WHITE MOTOR CORPORATION (hereafter "WHITE MOTOR") was and 
is a corporation duly organized and existing under the laws 
of the State of Ohio; said corporation being engaged in the 
manufacture of trucks vhich it sold and sel._ throughout 
the United States, including the State of New York. 

12. Defendant WHITE MOTOR is licensed to do 
business in the State of New York, maintaining an office 
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for the transaction of business in the State of Now York, and 
through its officers, employees, and agents transacts 
business in the State of New York and derives substantial 
revenue from the sale of goods in the State of New York. 

13. Upon information and belief, at all times 
hereinafter mentioned the defendant GLENN F. KOMMER (here¬ 
after "KOMMER") was an executive employee of WHITE MOTOR. 

Upon information and belief at all times hereinafter 

mentioned after its creation in the spring of 1967 KOMMER 

» 

was Treasurer of the DIAMOND REO DIVISION of THE WHITE MOTOR 
CORPORATION (hereafter "DIAMOND REO DIVISION"). 

14. At all times hereinafter mentioned sub¬ 
sequent to November 23, 1966 defendant KOMMER was the person 
designated by defendant WHITE MOTOR as Trustee pursuant to 

a Voting Trust Agreement between the defendant KOMMER, 
L.I.REO, and certain shareholders of L.I.REO and its 
affiliated corporations, including plaintiffs THOMAS A. 
VINCEL, NUNO TARDO and WILLIAM BREEN who held, and transferre 
to defendant KOMMER pursuant to the Voting Trust Agreement 
in exchange for Voting Trust Certificates, 46.19 shares 
(85%) of the Class A (voting) stock of L.I.REO. 

15. In or about June 1957, defendant WHITE 
MOTOR acquired substantially all the assets of REO MOTORS, 
INC., a manufacturer of trucks whose principal plant was 
located at Lansing, Michigan. 


16. In or about April 1958, defendant WHITE 
KOTOR acquired the inventories and other assets of DIAMOND T. 
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MOTOR TRUCK CO., 


_ 834A 

a manufacturer of trucks. 


A 


17. Thereafter, defendant WHITE MOTOR operated 


three principal truck divisions as follows: white TRUCK 
DIVISION at Cleveland, Ohio; REO MOTOR TRUCK DIVISION at 
Lansing, Michigan; and DIAMOND T. MOTOR TRUCK DIVISION at 
Lansing, Michigan, all engaged in the manufacture of trucks 
for sale in the United States, including the State of New 
York, and foreign countries. 


18. * During the spring of 1967, defendant 
WHITE MOTOR combined the REO MOTOR TRUCK and DIAMOND T. 
MOTOR TRUCK divisions into the DIAMOND REO DIVISION which 
it continued to operate at Lansing, Michigan. 


19. At all times hereinafter mentioned, from 
and after 1959, pursuant to franchises from WHITE MOTOR 
for Queens, Nassau and Suffolk Counties, the business of 
L.I.REO was the sale of trucks and parts manufactured by 
WHITE MOTOR, and the servicing of trucks manufactured by 
WHITE MOTOR. The trucks were sold under the REO label 
and in 1967 the DIAMOND-REO label. 


20. Beginning in or about November 1966 
defendants WHITE MOTOR and KOMMER planned and conspired to 
acquire domination and control over L.I.REO and its fin¬ 
ancial affairs, to destroy the working capital of L.I.REO, 
to acquire the assets of L.I.REO, to drive L.I.REO out 

of business, and tc injure L.I.REO's shareholders, officers, 
and employees. 
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21. On or about November 23, 1966, pursuant to , 
said plan and conspiracy, defendant WHITE MOTOR required 
L.I.REO and plaintiffs THOMAS a. VINCEL, NUNO TARDO and 
WILLIAM E. BREEN, employees, officers and the major 
shareholders of L.I.REO and its affiliated companies, to 
enter into a Financing Agreement (annexed as Exhibit A). 
i.one of the other shareholders of L.I.REO and its affiliated 
companies were required to enter into said Agreement. 
Plaintiffs JOSEPH RUMMO, ROLF HOEGER, .1. D. AIELLO, and 
P. AIELLO executed a general release in favor of WHITE 
which was attached to the aforesaid Financing Agreement. 




22. The Financing Agreement of November 23, 1966 
required the aforesaid plaintiffs THOMAS A. VINCEL, NUNO 
TARDO and WILLIAM E. BREEN to deposit all their shares of 
the voting stock of L.I.REO and four affiliated corporations 
in a Voting Trust of which the Trustee would be a person 
designated by defendant WHITE MOTOR, to wit, defendant 
KQMMER. Said Financing Agreement required L.I.REO to 
execute a five-year note to defendant WHITE MOTOR, required 
plaintiff THOMAS A. VINCEL to guarantee the note personally, 
and required plaintiffs THOMAS A. VINCEL, NUNO TARDO and 
WILLIAM BREEN to agree that they and members of their 
families would not, while L.I.REO was indebted to WHITE 
MOTOR, engage in any business competitive with the business 
of L.I.REO or of its affiliated corporations. 


23. Defendant WHITE MOTOR, pursuant to said 
plan and conspiracy, required plaintiffs THOMAS A. VINCEL, 
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NUNO TARDO, WILLIAM E. BREEN, IRENE TARDO and VIRGINIA BREEN, 
among others, to enter into a Voting Trust Agreement with 
defendant KOMMER dated December 28, 1966 (annexed as 
Exhibit B), and to transfer to defendant KOMMER as Trustee, 
pursuant to said Agreement, all their shares of the voting 
stock of L.I.REO and its affiliated corporations. 



24. Said Voting Trust Agreement was executed by 
defendant KOMMER and by plaintiffs THOMAS A. VINCEL, NUNO 
TARDO, WILLIAM BREEN, IRENE TARDO, and VIRGINIA BREEN as 
Signatories. An annexed consent and agreement were 
executed by plaintiffs GRACE VINCEL, JOSEPH RUMMO, ROLP 
HOEGER, M.D.AIELLO, and P. AIELLO. Pursuant to said 
Voting Trust Agreement, plaintiffs THOMAS A. VINCEL, NUNO 
TARDO, and WILLIAM E. BREEN transferred to defendant KOMMER, 
as Trustee, all their shares (46.19 of the 54.19 shares out¬ 
standing) of the Class A (voting) stock of L.I.REO,constitu¬ 
ting 85% of the voting stock of L.I.REO. Pursuant to said 
Voting Trust Agreement, plaintiffs THOMAS A. VINCEL, IRENE 
TARDO, and VIRGINIA BREEN transferred to defendant KOMMER,. 
as Trustee, all their shares of the voting stock of LIRCO 
ENTERPRISES, INC. (a corporation affiliated with L.I.REO). 
Pursuant to said Voting Trust Agreement, plaintiffs 
THOMAS A. VINCEL and NUNO TARDO transferred to defendant 
KOMMER, as Trustee, all their shares of the voting stock 
of LIRCO CREDIT CORPORATION (a corporation affiliated with 
L.I.REO). Pursuant to said Voting Trust Agreement 
the aforesaid plaintiffs were issued Voting 
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Trust Certificates by the Trustee, KOMMER, for the shares 
of voting stock delivered by each of them to KOMMER. 


25. Said Voting Trust Agreement provided, among 
other things: 

"The Trustee agrees that during the term 
of this Agreement, he will not cause any of 
the corporations to be dissolved or totally 
or partially liquidated without having received 
the prior written consent of the signatories.** 

Said Voting Trust Agreement also provided that the Trustee 

would be liable for 

"such loss or damage as the Voting Trust 
Certificate holders may suffer by reason of 
his willful misfeasance or gross negligence." 


26. The Voting Trust Agreement contained the 
» 

following provisions for the appointment of a General 
Manager of L.I.REO by the Trustee: 

"It is understood and agreed that the 
Trustee may cause L. I. Reo's Board of 
Directors to appoint a person acceptable 
to him to act as L. I. Reo's General 
Manager, whose salary shall be paid by 
the Trustee ..." 


' 27. Thereafter, pursuant to the Voting Trust 

Agreement, WHITE MOTOR and KOMMER selected SAMUEL ANTELIS 
(hereafter "ANTELIS"), ‘a resident of New York, to be 
General Manager of L.I.REO and required the directors of 
L.I.REO to appoint him as General Manager. The Board of 
Directors of L.I.REO thereupon adopted a resolution pro¬ 
viding in part: 

"RESOLVED that Mr. Samuel Antelis of 
172-20 133rd Avenue, Jamaica, New York, 
be and he hereby is appointed General 
Manager of this Corporation, to serve at 
the pleasure of G.F.Kommer, voting 

Trustee . . ." 
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28. ANTELIS served as General Manager of 
L.I.REO at the pleasure of defendants WHITE MOTOR and 
KOMKER and under their direction and supervision, and acted 
at all times as the agent and employee of defendant WHITE 
MOTOR and KOMMER. 


29. By reason of the foregoing defendants WHITE 
MOTOR and KOMMER dominated and controlled L.I.REO and its 
financial affairs. 


30. All monies realized from the sale of 
trucks and truck parts, and all other income realized by 
L.I.REO, were turned over by L.I.REO's officers and 
employees to the control of ANTELIS, and the application of 
said monies was in the exclusive control of ANTELIS. 


31. L.I.REO, its officers and shareholders, 
relied upon defendants WHITE KOTOR and KOMMER to conduct the 
financial affairs of L.I.REO in good faith and in the best 
interests of L.I.REO, all of its creditors and its share¬ 



holders. 


32. Defendants WHITE MOTOR and KOMMER did not 


Ret in good faith and in the best interests of L.I.REO, 
its creditors and stockholders, in the conduct of the 
financial affairs of L.I.REO but conducted them and caused 
ANTELIS to conduct them in a manner designed to effectuate 
the plan and conspiracy referred to in paragraph 20 of this 
amended complaint and to enable defendant WHITE MOTOR to 
claim at will that L.I.REO had breached its agreements 
with defendant WHITE MOTOR. 
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33. Defendant WHITE KOTOR, with the active 
assistance of defendant KOMMER and with the intent and pur¬ 
pose to effectuate the aforesaid plan and conspiracy, to 


evade the contractual and fiduciary obligations of defendant 




WHITE MOTOR to L.I.REO and the contractual and fiduciary 
obligations of defendants WHITE KOTOR and KOKMER to the 
plaintiffs, to destroy the business of L.I.REO, and to cause 
injury to plaintiffs, determined to and did claim that its 
own acts and those of its agents (defendant KOMMER and 
ANTELIS) in the conduct of the financial affairs of L.I.REO 
constituted breaches by L.I.REO of its agreements with 
defendant WHITE KOTOR. 


34. Using the alleged breaches as a pretext, 
defendant WHITE MOTOR, with the active assistance and part- 
icipation of defendant KOMMER, declared L.I.REO to be in 
default under its agreements with defendant WHITE MOTOR, 
demanded possession of and seized all trucks and parts 
owned and possessed by L.I.REO, demanded full payment of 
monies allegedly owing to WHITE MOTOR, and took steps to 
enforce said unwarranted demands, and to cause L.I.REO 

to close its doors, to discontinue its business, and to be 
liquidated and dissolved without having received the prior 
consent, written or oral, of any of the plaintiffs. 

35. Prior thereto L.I.REO was one of the largest 
dealers in DIAMOND REO trucks and had made sales of 
approximately $12,000,000 under the franchises from WHITE 
MOTOR. L.I.REO’s sales aggregated $2,710,131 during the 
fiscal year ending September 30, 1965, and $2,961,625 
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during the fiscal year ended September 1966, and were 
approaching a record during the fiscal year 1967. L.I.REO's 
operations were profitable and its prospects excellent. 

36. In reliance upon its franchises from defendant 
WHITE MOTOR and the contractual and trust arrangements of 
L.I.REO and its stockholders with defendants WHITE MOTOR 

and XOMMER, L.I.REO and its affiliated corporations purchased 
vehicles and parts and made substantial capital investments 
for the purpose of increasing the sales volume and potential 
of L.I.REO. In reliance upon said franchises and contractual 
and trust arrangements, plaintiffs THOMAS A. VINCEL, NUNO 
TARDO, WILLIAM E. BREEN, JOSEPH RUMMO, ROLF HOEGER, and 
P. AIELLO devoted their talents and an extraordinary amount 
of time and effort to the building of a valuable distributor¬ 
ship of defendant WHITE MOTOR'S trucks. 

% 

37. As a result of the aforesaid acts of 
defendants WHITE MOTOR and KOMMER which constituted willful 
misfeasance and gross negligence as those terms are used in 
the Voting Trust Agreement, L.I.REO was unable to fill 
orders on hand for new trucks and parts and to continue 
negotiations for the future sale of trucks and parts, its 
working capital and its. good will were destroyed, and 
L.I.REO was forced into bankruptcy and was caused to dis¬ 
continue its business and to be liquidated and dissolved 
without having received the prior consent, written or oral, 
of any of the plaintiffs. 

38. Plaintiffs, as holders of 100% of the stock 
of L.I.REO, have been directly damaged by the destruction of 
business, liqqidation, and dissolution of L.I.REO, carried 
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out and caused by defendants WHITE MOTOR and KOMMER. 

Plaintiffs THOMAS A. VINCEL, NUNO TARDO, and WILLIAM E. BREEN 
as officers of L.I.REO, have been directly damaged by the 
destruction of business, liquidation, and dissolution of 
L.I.REO, carried out and caused by defendants WHITE MOTOR V 

and KOMMER. Plaintiffs THOMAS A. VINCEL, NUNO TARDO, 

WILLIAM E. BREEN, JOSEPH RUMMO, ROLF HOEGER, and P. AIELLO, 

• . I 

as employees of L.I.REO, have been directly damaged by the 
destruction of business, liquidation, and dissolution of , 

L.I.REO, carried out and caused by defendants WHITE MOTOR 
and KOMMER. 

39. The foregoing acts of the defendants were 

* i 

in breach of the contractual relationship existing between 
the plaintiffs or their predecessors in interest and the 
defendants. 

40. By reason of the foregoing plaintiffs have 
been damaged in the sum of $3,000,000. 

FOR A SECOND CAUSE OF ACTION 

41. Plaintiffs repeat and reallege each and 
every allegation contained in paragraphs 1 through 39 of 
this amended complaint.as though fully set forth herein. 

42. Defendants WHITE KOTOR and KOMMER assumed 
fiduciary obligations directly to plaintiffs THOMAS A. 

VINCEL, NUNO TARDO, ard WILLIAM E. BREEN, and indirectly 
to the other plaintiffs, to act in the best interests of 
L.I.REO in the control and management of L.I.REO and its 
financial affairs, and not to cause the liquidation or 
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dissolution of L.I.REO without having received the prior 
written consent of plaintiffs THOMAS A. VINCEL, NUNO TARDO, 
WILLIAM E. BREEN, IRENE TARDO, and VIRGINIA BREEN. 

43. After obtaining domination, control and 
management of L.I.REO and its financial affairs, defendants 
WHITE MOTOR and KOMMER breached their said fiduciary 
obligations; acted in their own selfish interests and in 
bad faith against the interests of L.I.REO and 

the plaintiffs, and, without having received the prior 
consent, written or oral, of any of the plaintiffs caused 
L.I.REO to be liquidated and dissolved. Said breaches and 
acts constitute willful misfeasance and gross negligence 
as those terms are used in the Voting Trust Agreement. 

44. By reason of the foregoing, plaintiffs have 
been damaged in the sum of $3,000,000. 

FOR A THIRD CAUSE OF ACTION 

45. Plaintiffs repeat and reallege each and 
every allegation contained in paragraphs 1 through 39 of 
this amended complaint as though fully set forth herein. 

46. The Financing Agreement and the Voting Trust 
Agreement were executed by L.I.REO and by plaintiffs 
THOMAS A. VINCEL, NUNO TARDO, WILLIAM E. BREEN, IRENE TARDO, 
and VIRGINIA BREEN as a result of intimidation, duress 

and coercion on the part of defendants WHITE MOTOR and 
KOMMER in that defendants WHITE MOTOR and KOMMER threatened 
to cancel the franchise of L.I.REO, put L.I.REO out of 
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business, and cause criminal proceedings to be brought 
against L.I.REO's officers unless the agreements were 
executed; and said agreements would not have been executed 
by L.I.REO, or by said plaintiffs, had it not been for such 
intimidation, duress, a-nd coercion. 

47. The said agreements were extremely onerous 
in their terms and were designed by defendants WHITE MOTOR 
and KOMMER to enable them to acquire domination and 
control of L.I.REO and its financial affairs, to destroy 
the working capital and acquire the assets of L.I.REO; to 
drive L.I.REO out of-business; to cause L.I.REO to be 
liquidated and dissolved; and to injure the plaintiffs. 

48. By reason of the foregoing, plaintiffs 
bave been damaged in the sum of $3,000,000. 

49. The foregoing acts of the defendants were 

willful and malicious and done with intent to injure and 

harm L.I.REO's shareholders, officers and employees. 

Plaintiffs have been further damaged in the sum of $3,000,000. 
* 

FOR A FOURTH CAUSE OF ACTION 

.... • * • * • 

50. Plaintiffs repeat and reallege each and 

every allegation contained in paragraphs 1 through 39, 
paragraphs 42 and 43, and paragraphs 46 and 47 of this 
amended complaint as though fully set forth herein. 

51. Upon information and belief defendants 
WHITE MOTOR and KOMMER, officers of WHITE MOTOR, the WHITE 
MOTOR TRUCK DIVISION, REO MOTOR TRUCK DIVI. ON and DIAMOND Tj 
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MOTOR TRUCK DIVISIOM of WHITE MOTOR, and officials of said 
divisions, entered into a conspiracy in or about 1966 to 
combine WHITE MOTOR'S major truck divisions and to drive out 
of business the largest dealers, including L.I.REO, selling 
only DIAMOND T. or REO or DIAMOND REO trucks, so as to 
circumvent WHITE MOTOR'S contractual obligations and franchise 
commitments to them, thereby benefiting defendant WHITE 
MOTOR and distributors of WHITE MOTOR trucks. 

52. Upon information and belief, pursuant to 
said conspiracy, during and after the year 1966: 

(a) Defendant WHITE MOTOR'S REO MOTOR 
TRUCK DIVISION and its DIAMOND T. ’ ’’OR TRUCK DIVISION were 
combined and the separate manufacture of DIAMOND T. trucks 
and REO trucks were discontinued. 

m 

* (b) Defendant WHITE MOTOR and its co- 

% 

conspirators offered and are offering the sale of trucks 
and parts manufactured at the DIAMOND REO DIVISION at 
Lansing. Michigan, under the WHITE MOTOR label through 
WHITE MOTOR branches and to dealers under franchise from 
WHITE MOTOR'S WHITE MOTOR TRUCK DIVISION. 

(c) Defendant WHITE MOTOR and it co¬ 
conspirators sold and are selling REO trucks and DIAMOND REO 
trucks to certain customers at prices lower than its prices 
to REO and DIAMOND REO dealers. 

(d) Defendant WHITE MOTOR and its co¬ 
conspirators sold and are selling REO truck parts and DIAMON ) 
REO truck parts to WHITE MOTOR dealers at the same prices 
charged to REO and DIAMOND REO dealers, while charging REO 
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and DIAMOND REO dealers higher prices for WHITE MOTOR truck 

1 

parts than the price.. charged to WHIT.. MOTOR dealers. 

(e) Defendant WHITE MOTOR and its co¬ 
conspirators gave and are giving to WHITE MOTOR branches 
and dealers detailed information on sal.---a of trucks by REO 
and DIAMOND REO dealers in orde to cnaole the WHITE MOTOR 
branches and dealers to take away .'"com the REO and DIAMOND 
REO dealers the parts business on trucks sold by the REO 
and DIAMOND REO dealers, and without giving comparable 
information to REO and DIAMOND REO dealers on sales of 
trucks by WHITE MOTOR branches and dealers. 

(f) Up to the time that defendants WHITE 

MOTOR and KOMMER drove L.I.REO out of business, L.I.REO 

was one of the REO and DIAMOND REO dealers deprived of 

business and injured by the aforesaid conspiracy and practice. 

\ 

of defendant WHITE MOTOR arr< its co-conspirators. 

(g) By means of intimidation, duress and 
coercion as alleged in paragraph 46 of this complaint, and 
for the purposes of the aforesaid conspiracy, defendants 
WHITE MOTOR and KOMMER required L.I.REO and its share¬ 
holders, and L.I.REO's affiliated corporations and their 
shareholders to enter into the agreements and commitments 
alleged in paragraphs 21 through 27 of this amended complaint. 

(h) Defendants WHITE MOTOR and KOMMER 
dominated and controlled L.I.REO in the manner alleged in 
paragraphs 20 through 30 of this amended complaint. 

(i) Defendants WHITE MOTOR and KOMMER 


exercised their control of L.I.REO in the manner alleged 
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in paragraphs 32 through 34 and paragraphs 37, 43, 46. 47, 
and 49 of this amended complaint. ’ 

(j) As a result of this conspiracy and 
unfair competition, L.I.REO was driven out of business and 
caused to be liquidated and dissolved, its working capital 
was destroyed, its assets were seized by WHITE MOTOR, and 
the plaintiffs were injured. 

53. By reason of the foregoing, the plaintiffs 
have been damaged in the sum of $3,000,000. 

54. The foregoing acts of the defendants were 
malicious and done with intent to injure and 

harm the plaintiffs. The plaintiffs have been further 
damaged in the sum of $3,000,000. 


FOR A FIFTH CAUSE OF ACT! ON 


55. Plaintiffs repeat and reallege each and 
every allegation contained in paragraphs 1 through 39, 
paragraphs 42 and 43, paragraphs 46 and 47, and paragraphs 
51 and 52 of this amended complaint as though fully set 
forth herein. 

56. The defendants failed to act in a fair 

and equitable manner toward L.I.REO and the plaintiffs-and 
coerced and intimidated L.I.REO and the plaintiffs and 
cancelled the aforementioned franchise of L.I.REO to the 
damage of L.I.REO and the plaintiffs, in violation of the 
Automobile Dealers' Franchise Act, 15 U.S.C. Secs. 1221- 
1225. 
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57. As a result of the aforesaid tho plaintiffs 
have been damaged in the sum of §3,000,000. 

58. As a result of the aforesaid violation of 
the Automobile Dealers' Franchise Act the plaintiffs have 
incurred and will incur legal expenses in the sum of 
$ 100 , 000 . 

FOR A SIXTH CAUSE OF ACTION 

59. Plaintiffs repeat and reallege each and 
every allegation contained in paragraphs 1 through 39, par¬ 
agraphs 42 and 47, paragraphs 46 and 49, paragraphs 51 and 
52, and paragraph 50'of this complaint as though fully set 
forth herein. 

60. The defendants terminated the dealer 

m 

franchise running from defendant WHITE MOTOR to L.I.REO 
and terminated defendants' other agreements with L.I.REO 
and its shareholders without cause, to the damage of L.I. 
REO and the plaintiffs and in violation of Sec. 197 of the 
General Business Law of the State of New York. 

61. As a result of the aforesaid plaintiffs 
have been damaged in the sum of $3,000,000. 

WHEREFORE, plaintiffs demand judgment against 
the defendants in the sum of $3,000,000 on the first cause 
of action; in the sum of $3,000,000 on the second cause of 
action; in the sum of $3,000,000 on the third cause of 
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action with an additional $3,000,000 as punitive damages on 
said cause of action; in the sura of $3,000,000 on the fourth 
cause of action with an additional $3,000,000 as punitive 
damages on said cause of action; in the sura of $3,000,000 
on the fifth cause of action with an additional $100,000 for 
legal expenses on said cause of action; and in the sum of 
$3,000,000 on the sixth cause of action; together with 
costs and disbursements. 

HELLERSTEIN, ROSIER & REMBAR 
Attorneys for Plaintiffs 
19 V*est 44th Street 
New York, New York 10036 

by: _ 

Myron S. Isaacs 

Dated: New York, New York 
January 17, 1973 
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EXHIBIT A 


0 


Financing Agreement dated November 23, 1 
attached to plaintiffs' complaint 
at page 23 A of appendix 
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EXHIBIT B 


Voting Trust Agreement 
dated December 29 f 1966 
attached to plaintiffs' complaint 
at page 39^ of appendix 
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